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Court of Appeals of the District of Columbia 


No. 4689. 

Eli McDonald, Appellant, 
vs. 

Commissioner of Internal Revenue. 


1 Docket Number 21042. 

Eli McDonald, Petitioner, 

v. 

Commissioner of Internal Revenue, 

For Taxpayer: P. R. Sjostrom, Esq. 

For Commissioner: A. II. Fast, Esq. 

Docket Entries. 

1926. 

Nov. 3. Petition received and filed. Taxpay er notified. 
Nov. 4. Copy of petition served on General Counsel. 

Nov. 29. Motion to dismiss filed by General Counsel. 

Dec. 7. Copy of motion served on taxpayer. Assigned 
1-19-27. * | 

1927. 

Jan. 19. Hearing had before Mr. Green on respondent’s 
motion to dismiss. Granted. 

Jan. 22. Order to dismiss signed and filed. Both sides 
notified. 

Feb. 8. ’Motion that case be reviewed by the Board filed 

% 

by taxpayer. 

Feb. 14. Ordered taxpayer’s motion be referred to Board 
for review, signed and filed. Botl} sides notified. 
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June 21. 
Nov. 14. 
Nov. 14. 
Nov. 14. 
Nov. 14. 


Order affirming order of dismissal, signed and 
filed. Both sides notified. 

Stipulation for review by Ct. of Appeals of D. C. 
filed. 

Petition for review with proof of service thereon 
filed by taxpayer. 

Assignment of errors with proof of service 
thereon filed by taxpayer. 

Praecipe with proof of service thereon filed by 
taxpayer. 


Now, December 27, 1927, the foregoing Docket Entries 
certified from the records as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

2 United States Board of Tax Appeals. 

Docket No. 21042. 

Eli McDonald, Petitioner, 
vs. 

Commissioned of Internal Revenue, Respondent. 

Petit ion. 

Filed Nov. .‘>, 1926. United States Board of Tax Appeals. 

3 United States Board of Tax Appeals. 

Docket No. —. 

Eli McDonald, Petitioner, 

vs. 

Commissioned of Internal Revenue, Respondent. 

Petition. 

The above named Petitioner hereby petitions for a rede- 
termination of the deficiency set forth by the Commissioner 
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ptember 7th, 
is hereto at- 
Other doc- 


of Internal Revenue in his notice of deficiency (IT:E:RR- 
ALH) dated September 7th, 1926, and as a basis of his 
proceeding alleges as follows: 

1. The Petitioner is an individual with residence at No. 
202 Southwest Seventh Avenue at Miami, E>adc County, 
Florida. 

2. The final determination of the Respondent rejecting 
the Petitioner’s contentions and establishing the deficiency 
was mailed to the Petitioner’s Counsel on Sei 

1926. A copy of this letter 

Exhibit “A.” tached marked Exhibit 44 A.’ 

uments and facts which establish the 
jurisdiction of the Board are produced herewith as follows: 

( a) On January 19th, 1926 the Respondent addressed a 
letter to the Petitioner advising him that income 

4 tax amounting to $5,086.27 had been assessed against 
him under the provisions of Section 274 (d) of the 
Revenue Act of 1924. The Section in question relates to 

the making of jeopardy assessments. A 

Exhibit 44 B.” copy of this letter is attached hereto 

marked Exhibit 44 B.” T^iis letter in¬ 
forms the Petitioner of his privilege under Section 279(a) 
of the Revenue Act of 1924 as follows : j 

4 4 You have the right to file with the Collector of Internal 
Revenue within ten days after notice and demand for pay¬ 
ment a claim for abatement of this tax or any dart thereof.” 

(b) Before any notice and demand for tax had been re¬ 
ceived the Revenue Act of 1926 was enacted and approved 
February 26th, 1926. Section 283 (k) of the Revenue Act of 
1926 provides as follows: 

4 4 Where before the enactment of this Act a jeopardy as¬ 
sessment has been made under Subdivision (J) of Section 
274 of the Revenue Act of 1924 (whether of a deficiency in 
tax imposed by Title 11 of such Act or of a deficiency in 
an income war profits or excess profits tax imposed by any 
of the prior Acts enumerated in subdivision (a) of this 
Section, all proceedings after the enactment of this Act 
shall be the same as under the Revenue Alet of 1924 as 
amended by this Act.” * * * 
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The last five words of this quotation are underlined by the 
Petitioner for emphasis. 

(c) The provisions of the Revenue Act of 1924 relating 
to jeopardy assessments were amended by Section 279 of 
the Revenue Act of 1926 which eliminates the authority for 
filing a claim in abatement and substitutes a new procedure. 
Section 279 (b) provides as follows: 

5 “If the jeopardy assessment is made before any 

notice in respect of the tax to which the jeopardy 
assessment relates has been mailed under subdivison (a) 
of Section 274, then the Commissioner shall mail a notice 
under such subdivision within 60 days after the making 
of the assessment.” 


In the Petitioner’s case the assessment was made and no 
notice has ever been mailed as required by Subdivision (a) 
of Section 274 of the Revenue Act of 1926. 

(</) “Notice and demand for payment” of tax which 
is referred to in the Respondent's letter of January 19th, 
1926 (Exhibit “A" attached hereto) was not issued until 
April 3rd, 1926, more than one month after the Revenue 
Act of 1926 was enacted and became a law which abolished 
the taxpayer’s right to tile a claim in abatement and placed 
upon the Respondent the duty of issuing a 60 day letter 
from which appeal could be taken to the Board of Tax Ap¬ 
peals. This “Notice and demand for payment” was not 
received by the taxpayer until April 26th, 1926. A copy 

! of this “Notice and demand for pay- 
Exhibit“C.” ment” is attached hereto marked Ex¬ 
hibit “C” from which it will be seen that 
the Notice is undated and that it states that the tax is due 
for 1926, whereas the tax is assessed in respect of income 
for the Calendar Year 1921. It will be noted that on the 
Notice and Demand for tax credit has been given to the 
Petitioner for $735.96, so that the amount of the Notice 
and demand for tax calls for a tax of $4,350.31. The Peti¬ 
tioner is enabled to identify the date of the issue of 
6 this notice by a reference to a copy of a letter from 
tiie Collector of Internal Revenue, Jacksonville, 
hereto attached marked Exhibit “D,” 
Exhibit “D. ” i which letter is dated May 22nd, 1926. 

( e ) On receipt of Notice and demand 
for tax by the Petitioner, which was, as stated, received on 
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April 26th, 1926, the Petitioner on April 28thJ 1926 by his 
Counsel addressed to the Collector of Internal Revenue, 

Jacksonville, a letter, a copy of which is 
Exhibit “E.” hereto attached marked Exhibit “E.” 

Attention is drawn to the following ex¬ 
cerpt from this letter: 




The intention of the taxpayer is to contest this addi¬ 
tional tax, and I shall be obliged if you will ijindly advise 
me if this is to follow the procedure under the 1924 Act and 
the taxpayer shall file a Claim for Abatement or whether 
it is necessary to file a bond with your Office aifd file a Peti¬ 
tion to the Board of Tax Appeals under Section 279 (a) 
of the Revenue Act of 1926 within 60 days aftef notice from 
the Bureau as required by that Section. ” 


(/) A copy’ of the reply dated May’ 1st, 1926 of the Col¬ 
lector of Internal Revenue, Jacksonville, tb the letter 

quoted in the foregoing p; 

Exhibit “F.” hereto attached marked Exlij 

attention is drawn to the folll 
tion from this replv: 


aragraph is 
bit “F” and 
lowing quota- 


4 ‘In this connection you are advised that 


inasmuch as 


collection of the assessment was with-eld pending an over¬ 
assessment for another vear which resulted in a credit of 
$735.96, you should file bond to stay the collection of the 
balance with this Office and file your protest with the Board 
of Tax Appeals in accordance with Section^ 279(d) and 
283(c) of the Revenue Act of 1926.’ 7 


the Collector 
no claim in 


(g) The only interpretation the letter from 
dated May 1st, 1926 will bear is that 
7 abatement was necessary, and that the $nly requisite 
in stay of collection was the filing of a bond and on 
receipt of this letter the Petitioner by his Counsel wrote 
to the Collector on May 6th, 1926, asking if a personal bond 
with two Sureties would be accepted by him in stay’ of col¬ 


lection of the additional tax. In reply 7 the Co 
to the Petitioner’s Counsel on May 22nd, 1926 
necessary forms for a personal bond. A copy’j 


has already 7 been referred to and is at- 


Exhibit“D.” taclied marked Exhibit “D 


Hector wrote 
enclosing the 
of this letter 


” but atten¬ 


tion is drawn to the following quotations 


therefrom: 
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“Bond covering* the balance $4,360.31 should have been 
tiled within ten days after notice was mailed and the rec-’ 
ords of this Office show that first notice was forwarded 
April 3rd, 1926 and the second notice May lltli.” 

Also: 

“Kindly give this your prompt attention and let the 
bond come forward immediately if Petition is to be made 
to the Board of Tax Appeals, otherwise payment should be 
made of this amount and claim for refund tiled.” 

(7/) As a result of the letter from the Collector quoted 
in proceeding paragraph, the Petitioner on May 25th, 1926, 
forwarded to the Collector of Internal Revenue for filing 
a bond with two Sureties duly executed to secure the pay¬ 
ment of $8,700.62, being twice the amount of the jeopardy 
assessment assessed by the Respondent, and this bond was 
accepted by the Collector in stay of collection. 

(i) The Petitioner having satisfied all the requirements 
of the Respondent or his Agents, and as required by law 

was compelled to await notice from the Respondent 
8 under Sections 274(a) and 279 (b) of the Revenue 
Act of 1926 on which an Appeal could be based to 
the Board of Tax Appeals. 

(j) In an endeavor to obtain the notice mentioned in 
proceeding paragraph, and also to obtain a correct de¬ 
termination of tax on the merits, the Petitioner made repre¬ 
sentations to the Respondent as a result of which a con¬ 
ference was granted to Petitioner’s representative in Wash¬ 
ington on June 5th, 1926, at which it was decided that the 
Petitioner should tile a claim in abatement with the Collec¬ 
tor with the request that same be forwarded to the Bureau 
for consideration. This permission to file a claim in abate¬ 
ment was subsequently confirmed by a letter received from 
the Collector of Internal Revenue, Jacksonville, addressed 
to Petitioner's Counsel dated July 19th, 1926, enclosing 
copy of a letter from the Respondent dated July 6th, 1926, 
addressed to the Collector. Copies of these letters are 

i attached hereto marked respec- 

Exliibits “ G ” and “ H. ” tively Exhibits “ G ” and “ II ”, 

but attention is drawn to the 
following extracts therefrom: 
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Extract from letter of Collector of Internal Revenue, 
Jacksonville, dated July 19th, 1926, addressed to P. R. G. 
Sjostrom, Counsel for the Petitioner: 

“ Please find attached copy of letter from the Depart¬ 
ment dated July 6th, 1926, regarding Mr. Eli McDonald, 
Miami, Florida.” 

9 4 ‘The taxpayer failed to comply with Section 279 

of the Revenue Act of 1924 inasmuch as he did not 
file a Claim for Abatement within ten days from date of 
receipt of Notice and demand for the additional 1921 tax. 
However, due to the fact that the Department recognizes 
some merit in the taxpayer’s contention as to the correct¬ 
ness of the tax, the Commissioner has granted permission 
to file such claim at this time.” 

“Kindly bring this to your Client’s attention imme¬ 
diately. ’ ’ 

“This Office will withhold collection of the tax for a 
period of sixty days inasmuch as bond has already been 
filed with this Office.” 

Extract from letter of the Respondent to Collector of In¬ 
ternal Revenue, Jacksonville, dated July 6th, 1926 (IT:E: 
RR-GFS), forwarded to Counsel for Petitioner: 

“It appears that the assessment was made tinder 274(J) 
of the Revenue Act of 1924 and that the taxpayer failed to 
file a claim for abatement within ten days after the send¬ 
ing of the first notice and demand as provided in Section 
279 of the 1924 Act.” 

“Inasmuch as the additional tax was assessed under the 
Revenue Act of 1924 and the taxpayer failed to file a claim 
for abatement within the ten day period, no claim for abate¬ 
ment may be entertained as such. However, as there ap¬ 
pears to be some merit in the taxpayer’s contention as to 
the correctness of the tax, the claim for abatement and 
related papers should be forwarded to this dffice for con¬ 
sideration attention of IT :E :EE-CFS.” 

“Pending consideration of the evidence subpiitted by the 
taxpayer in this office, you are requested to w tli-old collec¬ 
tion of the tax for a period of sixty days provided a bond 
with sufficient Sureties is filed to protect the Government’s 
interest.” 
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It will 1)0 noted that in neither of these letters is there any 
final determination of tax upon which an Appeal to the 
Board of Tax Appeals could be based, but the letters point 
to a reconsideration of the case on its merits with a 

10 view to determining- the correct tax payable. 

(k) As a result of the specific permission in that 
behalf given in conference on June 5th, 1926, as later con¬ 
firmed by letters mentioned in proceeding paragraph, the 
Petitioner duly filed on June 22nd, 1926, with the Collector 
of Internal Revenue, Jacksonville, a Claim in Abatement 
supported by a statement in detail containing the Peti¬ 
tioner’s exceptions to the additional tax assessed for the 
year 1921. 

(1) On September 7th, 1926, the letter was mailed to 
the taxpayer by the Respondent on which this Petition is 

! based. A copy of this letter is attached 
Exhibit “A”, marked Exhibit “A”. This letter, after 

referring to the Claim inj Abatement, 
states that as the same was not filed within the prescribed 
period, it cannot be entertained as such. Notwithstand¬ 
ing this disability, however, the Respondent proceeds to 
make a final determination of tax on the merits of the case 
as set forth in such Claim in Abatement, and states that 
the Collector has been authorized to proceed with the col¬ 
lection of the tax in question. 

()») Further representations were made to the Respond¬ 
ent, and a further conference was held in Washington on 
September 20th, 1926, supplemented by a Brief filed Octo¬ 
ber 5th, 1926, the result of which was that the Respondent 
agreed to refer matters in dispute to General Counsel’s 
Office, and that the tax would either be recalled or a 60 day 
letter would be issued to the Petitioner on which an Appeal 
to the Board of Tax Appeals could be taken. 

11 (n) On October 15th, 1926 (Reference Symbols 

IT:E:RR-CFS) a letter was mailed to 
Exhibit “I.” the Petitioner by the Respondent, copy 
i of which is attached marked Exhibit “I” 
in which the Respondent refers to the letter dated Septem¬ 
ber 7th, 1926, sustaining the correctness of the tax and 
refuses the right to the Petitioner to a sixty day letter on 
which to base an Appeal to the Board of Tax Appeals. 
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( o ) It is contended that the above facts said documents 
justify the Appeal to the Board of Tax Appeals to take 
jurisdiction on all or any of the following grounds: 

(1) That there was never any final determination bv the 
Respondent of the deficiency due by the Petitioner upon 
which an Appeal to the Board could be based until the 
letter from the Respondent dated September 7th, 1926. 

(2) That either the letter of September 7th, 1926 or the 
letter of October 15th, 1926, both of which !are attached 

hereto and marked respectively 

Exhibits ‘ ‘ A ’ ’ and “ I. ’ ’ Exhibits ‘ ‘ A ’ ’ and “I,’’ consti¬ 
tute a final determination of 
deficiency upon which an Appeal to the Board lean be based, 
and that such an Appeal has been filed within sixty days 
from the date of mailing of both of these letters. 

(3) That the Petitioner was entitled to a notice as re¬ 
quired by subdivision (a) of Section 274 and subdivision 
(b) of Section 279 of the Revenue Act of 192(j, and that no 
notice was received by the Petitioner which d*ould be used 
as the basis of an Appeal to the Board by t|ie* Petitioner 
until the letter dated September 7th, 1926 or the letter 

dated October 15th, 1925 were received, copies of 
12 both of which are attached hereto and| marked Ex¬ 
hibits “A” and “I,” and that this Petition is filed 

I 

within 60 davs from the date of the former!of these two 
letters. 

(4) That the Petitioner has exhausted eve 
effort to comply with the requirements of 
failing to obtain the relief asked for from the 
is compelled to petition the Board for this relief 

(5) That the claim of the Respondent that!by reason of 
the failure of the Petitioner to file a claim !in abatement 
within ten days from the date of notice anc. demand for 
tax issued under a jeopardy assessment under the provi¬ 
sions of Section 274(d) of the Revenue Ac: of 1924, he 
is barred from his right to the issue of notice on which an 
appeal to the Board could be based cannot be sustained 
in view of the fact that the notice and demand for tax 
issued under such jeopardy notice was not issued until 
April 3rd, 1926, after the enactment of the Revenue Act of 


v reasonable 

o' 

the law, and 
Respondent, 
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1926 into law and in view of tlu* provisions of Sections 
279(b) and 283(k) of the Revenue Act of 1926, and in 
further view of the fact that bond was tiled and accepted by 
the Collector as a stay of collection of the amount of the 
jeopardy assessment, and that as a consequence the Peti¬ 
tioner was entitled to receive notice from the Respondent 
within 60 days from the date of the assessment as required 
by Section 279(b) of the Revenue Act of 1926 which notice 
was never mailed to the Petitioner. 

13 (6) That even under the Revenue Act of 1924 

and under the procedure thereunder an undated 
notice and demand for tax which notice does not clearly 
define the year in respect of which such tax was assessed 
would not be effectual as a basis for determining* the time 
within which a claim in abatement could be issued. In the 
Petitioner's case the notice and demand for tax (copy of 
which is attached marked Exhibit “C”) was issued April 
3rd, 1926 and was not received bv the Petitioner until long 
after the date had expired within which, under the Revenue 
Act of 1924, a claim for abatement must be filed, namely on 
April 26th, 1926. There was no clear indication of the 
vear for which the assessment was made, in fact the notice 
and demand states that the tax was due for the year 1925, 
whereas the jeopardy assessment was made for the year 


1921. 

(7) That the whole procedure adopted by the Respond¬ 
ent in reference to the jeopardy assessment made against 
the Petitioner! has been illegal and obscure, and has the 
tendency to defeat the object of the legislature in providing 
relief to a taxpayer through the medium of an Appeal to 
the Board of Tax Appeals. 

3. The taxes in controversv are income taxes for the 

•> 

Calendar Year 1921, and the amount in dispute is $4,350.31. 

4. The determination of tax set forth in said deficiency 
notice is based upon the following errors: 

(a) That the Respondent lias in error assessed addi¬ 
tional tax against the Petitioner for the Calendar 
14 Year 1921, whereas he was barred from making such 
assessment by reason of the Bankruptcy of the Peti¬ 
tioner, and by the fact that the Respondent had filed a 
proof of all claims for income tax due to the Government 
of the United States by the Petitioner with the Trustee 
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in Bankruptcy prior to the discharge of tlije Petitioner 
under such Bankruptcy, and that such claims bad been paid 
in full. 

(/;) That in the determination of additional tax payable 
by the Petitioner, the Respondent has in error increased 
the profit realized from the sale or exchange by the Peti¬ 
tioner in the year 1921 of his share in certain real estate, 
known as the Wayne Building, thereby increasing the net 
income of the Petitioner for the year 1921, and as a result 
increasing the income tax payable by the Petitioner in that 

vear. 

* 

( c) That in the determination of additional tax payable 
by the Petitioner for the year 1921, the Respondent has in 
error disallowed as a deduction the sum of $1,950.00 being 
the amount of a deduction claimed by the Petitioner for 


the Calendar Year 1921 for the expenses of 
automobile used in his business, thereby incrd 


operating an 
a sine: the net 


taxable income of the Petitioner for the year 1921 and 
automatically increasing the income tax payable in respect 
of such income. 

5. The facts upon which the Petitioner reliefs as the basis 

of this proceeding are as follows: 

(a) The Petitioner is an individual and cjluly filed his 

income tax return for the vear 1921. 

•/ 

15 (b) During a part of the year 1921 tjhe Petitioner 

was in co-partnership with one Benjamip I. Powell at 

Miami, Florida, but this partnership was di^ 

vear 1921 and the assets were divided as her 
•• 

tinned. 

( c ) An involuntary bankruptcy petition wat filed against 
the Petitioner on April 13th, 1923, and on Ap 
notice was given to the Collector of Internal Revenue, Jack¬ 
sonville, to file proof of his claims (if any] for Federal 
Taxes due to the Government of the United States, who 
filed proof of claim for Federal Taxes amounting to $161.78, 
which was paid in full. 

(d) The Taxpayer was discharged fronji bankruptcy 
March 4th, 1924. 

(c) In August, 1925, one year and five mo 
discharge in bankruptcy an examination of th^ books of the 
Petitioner was made as a result of which on September 30th, 
1925 a letter was mailed to the Petitioner by the Super- 


solved in the 
binafter men- 


lths after his 
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vising Internal Revenue Agent in Charge, Atlanta, in 
which it was proposed to assess additional income tax 
against the Petitioner for the year 1921 to the amount of 
$7,856.34. 

(/) In consequence of protests and conferences the 
amount of the 'proposed assessment was subsequently re¬ 
duced to $4,350.31, for which amount a jeopardy assessment 
was assessed by the Respondent as already stated. 

(g) It is claimed by the Petitioner that in view of tlie 
Petition in Bankruptcy filed against him in the year 
16 1923 and of the claim filed by the Collector of Inter- 

nal Revenue thereunder, which claim was paid in 
full, that no further tax is assessable against the Petitioner 
for the year 1921, and that any further claim by the Re¬ 
spondent for Federal Taxes should have been set up at the 
time of the bankruptcy before the Bankruptcy Court in 
whose jurisdiction the Petition was tiled, and whose duty it 
was to rule on the validity of the claim, and it is further 
claimed that the Respondent has no authority after the 
assets have been distributed and the Bankrupt discharged 
to set up a claim for taxes. In support of this contention 
the Petitioner cites the following cases: 

In re Minto Auto Co., Inc. IT. S. vs. Hines decided by 
Circuit Court of Appeals Eighth Circuit April 21, 1924 
(298 Fed. 853). 

In re Anderson (279 Fed. 525) decided by Circuit Court 
of Appeals Second Circuit January 18th, 1922. 

in re Stavin, 12 F (2d) (471) decided by the District 
Court Southern District of Xew York December 3rd, 1925. 

(//) As statej, in the year 1921 the Petitioner was in co¬ 
partnership with one Benjamin I. Powell, and on the disso¬ 
lution of the partnership in 1921 the Petitioner agreed to 
transfer his partnership interest in the Wayne Building, 
in which both parties were equally interested to Benjamin 
I. Powell in exchange for Capital Stock in the McDonald 
Furniture Co. owned by B. I. Powell of the par 

value of.$30,000 00 

and cash . 10,000 00 


$40,000 00 
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The cost to the Petitioner of his share in the Wayne Build¬ 
ing is admitted by the Respondent and agreed to by 
17 the Petitioner as $10,000.00. j 

(/) In his income tax return for the tear 1921 the 

. *i 

Petitioner reported this exchange as an installment sale and 
reported the percentage of profit in the cash received of 
$10,000.00, or a realized profit of $7,500. The taxpayer, 
however, contends that in reporting on an installment basis 
he reported profit in excess of that actually realized and 
that the Capital Stock of the par value of $30,000.00, re¬ 
ceived in exchange for the Petitioner’s interest in the 
Wayne Building, had no readily realizable market value at 
that time and indeed had no value at all. 

(j) In the original notice of proposed assessment of defi¬ 
ciency dated September 30th, 1925, the Examining Officer 
closed the transaction and declared the whole of the differ¬ 
ence between the par value of the Capital Stock in .Mc¬ 
Donald Furniture Co. plus the cash received a 

total of. $40,000 00 

and the cost of the Petitioner’s share in tilie 
Wayne Building, viz. 10,000 00 


30.000 00 


to be realized profit. In consequence, however, of protests 
by the Petitioner the profit realized from this transaction 
subsequently was reduced by the Respondent to 22,800.00, 
representing the difference between 

the cash received, viz. 10,000 00 

18 plus the book value of 300 
shares of Capital Stock in 
McDonald Furniture Co. of the 
par value of $100.00 equal. 22,800 00 


Total 


$32,800 00 


and the admitted cost of.! 10,000.00 


$22,800 00 

(A*) At the time of the exchange of the Petitioner’s inter¬ 
est in the Wayne Building for Capital St oj'k in the Mc¬ 
Donald Furniture Co. the Balance Sheet Of Assets and 
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liabilities of the latter showed an actual deficit of $15,- 
338.82, made up as follows: 

Liabilities . $135,597 41 

Assets .... .. 120,258 59 


Deficit 


$15,338 82 


It is quite obvious, therefore, that the assets which wore 
composed mainly of Inventory of Stock on hand and Ac¬ 
counts Receivable would not realize anything like their 
book value, so that the true deficit was very much greater. 

(/) Owing to the condition of the affairs of the McDon¬ 
ald Furniture Co. there was no readily realizable market 
value on which, a profit could be reported on the Capital 
Stock in the McDonald Furniture Co. taken in exchange 
for the transfer of the Petitioner's interest in the Wavnc 
Building and the transaction was an exchange for the pur¬ 
pose only of simplifying an equitable distribution and divi¬ 
sion of the co-partnership assets of Powell and .McDon¬ 
ald. 

19 (m) In the following year 1922 the McDonald 

Furniture Co. went into Bankruptcy and the assets 
were sold by the Receiver. As a result of the liquidation 
of the assets of the McDonald Furniture Co. there was real¬ 
ized onlv enough monev to pav the ordinary creditors a 
dividend of 50C of their claims, and there was nothing left 
with which to liquidate the Capital Stock liability, and the 
holders of the Capital Stock including the Petitioner, re¬ 
ceived nothing. 

(n) The Petitioner contends that he realized no profit 
in the vear 1921 or since that time from the exchange of 
his interest in the Wayne Building for Capital Stock in the 
McDonald Furniture Co. and that he reported in his income 
tax return for the year 1921 realized profit on this transac¬ 
tion, and therefore income in excess of that legally taxable. 

(o) In support of this contention the following citation 
of law is quoted: 

Section 202 (c) Revenue Act of 1921. 

44 Where property is exchanged for other property which 
has no readily realizable market value, together with money 
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or other property which has a readily realizable market 
value, then the money or the fair market valud of the prop¬ 
erty having such readily realizable market value received in 
exchange shall be applied against and reduce the basis pro¬ 
vided in this section of the property exchanged, and if in 
excess of such basis shall be taxable to the extent of the 


excess’\ 

(p) In the determination of the deficiency assessed 
against the Petitioner for the year 1921 the Respondent has 

disallowed a deduction claimed by the! Petitioner in 
20 respect of the expenses of operating ah Automobile 
used in his business. In his return for income tax 
for the year 1921 the Petitioner claimed the whole of the 
expenses of running this Automobile, but as the Automobile 
was used partly for business and partly for pleasure, he 
has reduced his claim in respect of this deduction to 50% 
of the total amount of such expenses, or 1,950.00, and this 
amount has been disallowed by the Respondent as a law¬ 
ful deduction. 

(q) The Petitioner paid the expenses of running this 
Automobile out of the salarv received bv him from the Me- 

* 9 / 

Donald Furniture Co. on the understanding tlilat such salary 
was to include the expenses of running such Automobile. 
The use of such Automobile in the Petitioner’s business was 
essential and could not be dispensed with. | Although the 
amount of time the Petitioner used this car iji his business 
was greatly in excess of the time for which s|ame was used 
for pleasure, the Petitioner only claims one-htilf of the run¬ 


ning expenses. 

(r) The Petitioner contends that under the provisions of 
Section 214 (a) of the Revenue Act of 19|21 and under 
Article 101 of the Regulations 62 issued thereunder that 
the expenses of operating an Automobile during the time 
such car was used in the business of the Petitioner are a 
lawful deduction and that the amount claimed in re- 
21 spect thereof, viz., 1,950.00, should be allowed. 

G. The Petitioner prays for relief from the de¬ 
ficiency asserted by the Respondent on the following and 
each of the following particulars: 

(a) That for the reasons stated the Boaijd will assume 
jurisdiction in this case. 
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(b) That the tax liability of the Petitioner for the year 
1921 be redetermined and the correct tax liability found, 
and if it shall be found that tlie Petitioner has paid income 
tax for the year 1921 in excess of that legally due that an 
order may be issued for the refund of such excess. 

(c) That it shall he determined that in view of the Peti¬ 
tion in Bankruptcy tiled against the Petitioner in 1928, and 
of the subsequent claim filed by the Respondent with the 
Trustee in Bankruptcy for all Federal taxes due by the 
Petitioner or his Estate at that time, which claim was paid 
in full, the Respondent is barred from making any further 
claim against the Petitioner subsequent to his discharge in 
bankrupty by a competent Court, and the distribution of his 
assets for the same period in respect of which a claim had 
already been made and paid. 

(fl) That it shall be determined that there was no profit 

realized bv the Petitioner in the year 1921 on the sale or 
• % 

exchange by him of his interest in the Wayne Building in 
exchange for cash and Capital Stock in the McDonald Fur¬ 
niture Co. 

22 (e) That it shall be determined that the Petitioner 

is entitled to a deduction from income in the year 


1921 in respect of the expenses incurred by him in operat¬ 
ing an automobile used in his business, and that the amount 
of such deduction shall be allowed at $1,950.00. 

(f) That the deficiency or proposed increase in tax li¬ 
ability as found by the Respondent be disallowed. 

(g) Such further general or special relief as the circum¬ 
stances may require or the Board may order. 

Wherefore, Petitioner prays that the Board may hear and 
redetermine the deficiency herein alleged. 

P. ROBERT G. SJOSTROM, 

Counsel for Petitioner, 
i P. 0. Box 1238, Miami, Florida . 


Dated October 30th, 1920. 


State of Florida, 

County of Dade, ss: 

Eli McDonald being duly sworn says that he is the Peti¬ 
tioner above named; that he has read the foregoing Peti¬ 
tion or had the same read to him and is familiar with the 
statements contained therein, and that the facts stated) 
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are true, except as to those facts stated to be upon informa¬ 
tion and belief, and those facts he believes to be true. 

ELI MCDONALD. 

Sworn to and subscribed before me this 30th day of Oc¬ 
tober, 1926. 

[Seal Nelle It. Moore, State of Florida, Ncjtary Public]. 

NELLE R. M(pORE, 
Notary Public, State of Florida at Large. 

My commission expires Oct. 19, 1929. j 

23 Exhibit “A” j 

Treasury Department, Washington. 

. 

Office of Commissioner of Internal Revenue. 

Address reply to Commissioner of Internal Revenue and 
refer to IT:E:RR. ALH. 

September 7, 1926. 

Mr. P. Robert G. Sjostrom, 

Meyer-Kiser Bank Building*, 

Miami, Florida. 

Sir: 

Reference is made to your letter of June 22, 1926, stating* 
that claim for the abatement of $4,350.31, additional tax 
assessed for the taxable year 1921 in the cape of Mr. Eli 
McDonald, 202 S. W. 7th Avenue, Miami, Florida, had been 
filed with the Collector of Internal Revenue at Jackson¬ 
ville, Florida. You request that the case be considered by 
this office. 

It appears from an examination of the papers in the case 
that the additional assessment was made under Section 
274 (d) of the Revenue Act of 1924; and that! the claim for 
abatement was not filed within ten days aftdr the sending 
of the first notice and demand as provided by Section 279 
of the Revenue Act of 1924. 

Inasmuch as the claim for abatement was not filed within 
the prescribed period it cannot be entertained as such. In 
regard to your contention that, in view of the fact that the 

3—4689a ! 
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additional tax referred to was assessed after tlie discharge 
of the taxpayer from bankruptcy and after a previous claim 
for taxes filed by the Collector had been paid by the referee 
in bankruptcy,! the assessment and collection of any addi¬ 
tional tax for the same period is barred, you are informed 
that the contention is not well founded. The Act of Jan¬ 
uary 7, 1922 (4*2 Slat. 354) amending Section 17 of the 
National Bankruptcy Act, provides in part that— 

“A discharge in bankruptcy will release a bankrupt from 
all his provable debts except such as (first) are due as a 
tax levied by the United States. * * 

The certificate of discharge given the bankrupt in 1923 
is ineffective as to any tax due the United States. The 
action previously taken in using the book value of the assets 
of the Dade Furniture Company (later the McDonald Furni¬ 
ture Company) as the value of the stock of such company 
received as part payment for the taxpayer’s interest in tlie 
Wayne Building, for the purpose of determining the gain 
derived from the sale of such interest, and the denial 
24 of the deduction for a loss on an automobile is ad¬ 
hered to. The Collector of Internal Revenue at Jack¬ 
sonville, Florida, has been instruetd to proceed with the col¬ 
lection of the tax in question. 

Respect full v, 

C. R. NASH, 

Assistant to the Commissioner. 


25 Exhibit “B.” 

Form 7900. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address replv to Commissioner of Internal Revenue and 
refer to IT :PA :2. RO ’L :202. 

Jan. 19, 1926. 

Mr. Eli McDonald, 

202 S. W r . 7th Avenue, 

Miami, Florida. 

Sm: 

In accordance with the provisions of Section 274(d) of 
the Revenue Act of 1924, there has been assessed against 



you an income and profits tax amounting' to j$5,086.27 for 
the taxable vear 1921 the details of which kre set forth 
in the attached statements. 

Under the provisions of Section 279(a) of the Act you 
have a right to file with the Collector of Internal Revenue, 
within ten days after notice and demand for payment, a 
claim for abatement of this tax or any part thereof. The 
claim should have attached to it all evidence alnd data upon 
which you rely in support thereof, and shoijld be accom¬ 
panied by a bond in such amount not exceeding double the 
amount of the claim, with such sureties as the Collector 

deems necessarv. ’When the claim is received bv the Col- 

• • 

lector, it will be transmitted 1o the Commissioner of In¬ 
ternal Revenue, Washington, D. C., who will notify you of 
the action taken thereon. 

In cases of bankruptcy or receivership, where the bond 
required by section 279(a) cannot be furnished with the 
abatement claim, request for reconsideration may be sub¬ 
mitted in writing to tlie Commissioner of Internal Revenue, 
Washington, D. C., within thirty days after the date of this 
letter, making reference to symbols appearing on same. 
Such request should be either accompanied with or 
promptly followed up by detailed statement, under oath 
and in triplicate, of objections to the taxes ishown. Affi¬ 
davits or other data supporting* taxpayer’s objections 
should also be furnished with same and request made for 
conference before the Bureau, if desired. 

The Collector is authorized to file proof of claim for any 
tax liability in bankruptcy and receivership cases to pro¬ 
tect interest of the Government, but filing such proof of 
claim will not prejudice any application of taxpayer to the 
Bureau for reconsideration of an assessment made under 
Section 274(d). | 

Attention is called to Section 64(a) of the Bankruptcy 
Act and Section 3466 of Revised Statutes of the United 
States, which direct priority in payment of taxes due the 
United States before other claims, and to further provision 
of Section. 3467 of Revised Statutes imposing personal 
liability upon executors, administrators, assignees, tras- 

I 
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toes, etc., for failure to protect the rii>*lit of the United 
States to the priority in payment prescribed by statute. 


2—13598. 


Respectfully, 


Inclosure: Statements. 


C. R. NASH, 

Assist ant to the Commissioner, 
By A. LEWIS, 

Head of Division. 


Statement. 


IT :PA :2. RO’L :202. 


In re Eli McDonald, 212 S. W. 7th Avenue, Miami, Florida. 


Deficiency 

Year. in tax. 

1921 . $5,086.27 


The report of the Internal Revenue Agent, D. A. High- 
gate, dated July 21, 1925, covering the year 1921, has been 
changed to agree with the recommendation of the Super¬ 
vising Internal Revenue Agent, Atlanta, Georgia, in trans¬ 
mitting the report to this office under date of November 
24, 1925. The following changes have been made. 

The correct profit on sale of your one-half interest in the 
Wayne Building is $22,800.00 instead of $30,000.00 deter¬ 
mined as follows: 


Sale Price..Cash, $10,000.00 

Book value, 300 shares of stock of 
the Dade Furniture Company. 22,800.00 

- $32,800.00 

Cost . 10,000.00 


Profit . $22,800.00 

Your distributive share of the profit from Powell & Mc¬ 
Donald (owner of Wayne Building), Miami, Florida, is 
25% or $1,040.51 instead of 50%, or $2,081.02. 

Y T our contention that no profit accrued to you from 
Powell & McDonald (owner of Miami Warehouse Subdivi- 
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sion), Miami, Florida, lias been conceded by tjie Supervising- 
Internal Revenue Agent, therefore the amoujnt of $1,246.69 
has been eliminated from your gross ihcome. 

27 Your corrected net income is, therefore, $40,683.48 
and your tax liability $5,314.54. j Inasmuch as 

$228.27 was previously assessed, there is d deficiency in 
tax amounting to $5,086.27 instead of $7,856.34. 

This assessment is in addition to all othc^r outstanding 
and unpaid assessment- a appearing upon tlie Collector’s 
lists. 

Payment of the deficiency in tax should not be made until 
a bill is received from the Collector of Internal Revenue for 
your district, and remittance should then be made to him. 

The year 1920 will be made the subject of a separate 
communication from this office. 

28 Exhibit “C.” 

Form 1123. 

United States Internal Revenue Service. 

Revised Oct., 1925 

Statement of Income Tax Due for 1925, Quarterly Install¬ 
ment Plan . 

Balance Unpaid Amount, number, 

forward. Date. Charge. Last credit, balance. and remarks. 

5.0SS.27 .... 5.0S6.27 735.96 4,350.31 IT A 12966 C 

Jan. OO-P-Spl-91926 

Collector's paid stamp. 

Demand is now made for the installment due on the date 
shown hereon. 

If payment is not made on the due date interest will ac¬ 
crue at the rate of 1% per month from said due date until 
paid, and the whole amount of tax unpaid shall become due 
and payable upon notice and demand by the collector. 

This installment must be paid on or before-,-. 

Eli McDonald, 202 S. W. 7th Ave., Miami, Fla. 

Return this form with remittance to Collector of Internal 
Revenue at Jacksonville, Fla. 

Jan. OO-P-Spl-9. 
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Trcaurv Department, Internal Revenue Service, Jackson¬ 
ville, Fla. 

Office of the Collector, District of Florida. 


In Replv Refer to GSP. 

May 22, 1926. 

Mr. P. Robert G. Sjostrom, 

Mover-Kiser Bank Bldg., 

‘ Miami, Fla. 

Dear Sir : 

Reference is made to yours of the 6th instant, regarding 
Notice and Demand in the sum of $4,350.31 for Eli Mc¬ 
Donald, which notice covers a balance of additional 1921 in¬ 
come tax which was originallv assessed in the sum of 
$5,086.27, collection of same being withheld, pending over¬ 
assessment for the year 1920 in the sum of $735.96. 

Bond covering the balance, $4,350.31 should have been 
filed within ten days after notice was mailed and the records 
of this office show that first notice was forwarded April 
3, 1926 and the second notice on May lltli. 

You wish to be advised whether or not this office will 
accept a personal surety bond from S. J. Thorpe and J. C. 
Knight as surety. In this connection, please be advised 
that there is attached hereto Form of Bond, also Form 
#33, which should be properly executed and submitted to 
this office with the bond. 

Kindly give this your prompt attention and let the bond 
come forward immediately if petition is to be made to the 
Board of Tax Appeals, otherwise, payment should be made 
of this amount and claim for refund filed. 


Yours trulv, 

%/ 7 


P. II. MILLER, 

Collector. 


Enel. 2. 
GSP :Y. 
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Exhibit “E.” 


Miami, Florida, April 28th, 1926. 


Hon. Peter H. Miller, 

Collector of Internal Revenue, 
Jacksonville, Florida. 


Dear Sir: 


In re Eli McDonald. 


On January 19th, 1926 the taxpayer received a jeopardy 
Notice under Section 274 (d) of the Revenue Act of 1924 of 
additional tax for vear amounting to $5,086.27 advising the 
taxpayer of his right to tile a claim for abatement within 
10 days of Notice and demand for tax. 

The taxpayer is now in receipt of notice ajid demand for 
tax from your Office undated but received April 
26th, 1926 for arrears of tax amounting to. . ... $5,086.27 
Less credit..I. .. 735.96 


| $4,350.31 

The intention of the taxpayer is to contest [this additional 

tax, and I shall be obliged if you will kindly advise me if 

this is to follow the procedure under the 1924 Act, and the 

taxpayer shall file a Claim for Abatement of' whether it is 

necessarv to tile a bond with vour office and file a Petition 
* * 

to the Board of Tax Appeals under Section '279(d) of the 

Revenue Act of 1926 within 60 davs after notice from the 

* 

Bureau as required by that Section. 

A Power of Attornev is on file with vour office authoriz- 

♦ % 

ing me to act in the matter. 


Yours verv trulv, 
•> « / 


Attorney for tli^e Taxpayer. 


CD M/m. 
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31 Exhibit “F.” 

Treasury Department, Internal Revenue Service, Jackson¬ 
ville, Fla. 

Office of the Collector, District of Florida. 

In Replying* Refer to GSP. 

May 1, 1926. 

Mr. P. Robert G. Sjostrom, 

Mcyer-Kiser Bank Bldg., 

Miami, Fla. 

Deal Sib : 

Reference is made to yours of the 28th inst., regarding 
additional income tax in the sum of $5,086.27 assessed 
against Eli McDonald. 

In this connection you are advised that, in as much as 
collection of the assessment was withheld pending an over¬ 
assessment for another vear which resulted in a credit of 
$735.96, you should file bond to stay the collection of the 
balance, with this office, and file your protest with the 
Board of Tax Appeals in accordance with Sections 279-D 
and 283-C of the Revenue Act of 1926. Your power of at¬ 
torney should accompany the petition. 

Respectfully, 

PETER H. MILLER, 

Collector . 

GSP.T. 

32 Exhibit “G.” 

Treasury Department, Internal Revenue Service, Jackson¬ 
ville, Fla. 

Office of the Collector, District of Florida. 

In Replying Refer To —. 

July 19, 1926. 

Mr. P. Robert G. Sjostrom, 

Meyer-Kiser Bank Bldg., 

Miami, Florida. 

Dear Sir: 

Please find attached hereto copy of letter from the De¬ 
partment, dated July 6, 1926, regarding Mr. Eli McDonald, 
Miami, Florida. 
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The taxpayer failed to comply with Section 279 of the 
Revenue Act of 1924 inasmuch as he did not file a claim for 
abatement within ten days from date of receipt of notice and 
demand for the additional 1921 tax. However, due to the 
fact that the Department recognizes some merit in the tax¬ 
payer’s contention as to the correctness of the tax, the Com¬ 
missioner has granted permission to Mr. McDonald to file 
such claim at this time. 

Kindly bring this to your client’s attention immediately. 

This office will withhold collection of the tax for a period 
of sixty days inasmuch as bond has already been filed with 
this office. 

Yours truly, 

P. H. MILLER, 

‘ Collector . 

GSP: Y. 

Enel. 

33 Exhibit “H.” 

Copy. 

IT :E :RR. CFS. 

Washington, D. C., July 6, 1926. 

Collector of Internal Revenue, 

Jacksonville, Fla.: 

This office is in receipt of a communication from Mr. P. 
Robert G. Sjostrom, Myer-Kiser Bank Bldg., Miami, Flor¬ 
ida, relative to an additional tax of $4,350.31, assessed 
against Mr. Eli McDonald, Miami, Florida, for the year 
1921. It appears that the assessment was imjde under Sec¬ 
tion 274 (<7) of the Revenue Act of 1924 anc|l that the tax¬ 
payer failed to file a claim for abatement within ten days 
after the sending of the first notice and demahd as provided 
in Section 279 of the 1924 Act. 

Inasmuch as the additional tax was assessed under the 
Revenue Act of 1924, and the taxpayer failed to file a claim 
for abatement within the ten-day period, no claim for abate¬ 
ment may be entertained as such. However, as there ap¬ 
pears to be some merit in the taxpayer’s contention as to 
the correctness of the tax, the claim for abatement and 

4—4689a 
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related papers should be forwarded to this office for con¬ 
sideration, attention of IT:E :RR-CFS. Pending considera¬ 
tion of the evidence submitted by the taxpayer in this 
office, you are requested to withhold collection of the tax for 
a period of sixty days provided a bond with sufficient sure¬ 
ties is filed to protect the Government’s interest. 

(Signed)! ' 0. R. NASH, 
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Assistant to the Commissioner. 
Exhibit “I.” 


Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address Replv to Commissioner of Internal Revenue and 
Refer to IT :E :RR. CFS. 

October 15, 1926. 

Mr. William S. Hammers, 

Union Trust Building, 

Washington, D. C. 

Sib : 

Reference is made to your brief of October 5, 1926, rela¬ 
tive to an additional tax assessed against Mr. Eli McDonald, 
207 S. W. 7th Avenue, Miami, Florida, for the year 1921. 
This office has held several conferences with you in con¬ 
nection with such assessment, and after consideration of 
the various contentions presented, a letter was sent on Sep¬ 
tember 7,1926, to Mr. P. Robert G. Sjostrom, the taxpayer’s 
representative in Florida, sustaining the correctness of the 
tax and stating that the Collector had been instructed to 
enforce its collection. In your brief, you request a recon¬ 
sideration of two of the questions considered in connection 
with the assessment, one relating to the right of the tax¬ 
payer to a sixty-day letter, and the other relating to the 
effect of a discharge in bankruptcy upon the taxpayer’s 
liability for the unpaid assessment. 

The evidence presented discloses that Mr. McDonald was 
advised in a letter from the Bureau dated January 19,1926, 
that a jeopardy assessment of $5,086.27 had been made 
against him for the year 1921 in accordance with Section 
274 ( d ) of the Revenue Act of 1924. In the same letter, he 
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was informed of his right io file a claim for abatement 


under Section 279 (#) of the 1924 Act, which pi 
“If a deficiency lias been assessed under subdii 


Section 274, the taxpayer, within 10 days after notice and 


demand from the collector for the payment 


rovides that: 
vision (d) of 


thereof, may 


tile with the collector a claim for abatementf of such de¬ 
ficiency * * V’ The records of the Collector’s office at 

Jacksonville indicate that a credit of $735.96 was applied 
against the additional tax of $5,086.27, reducing the amount 
outstanding to $4,350.31. Notice and demand for this un¬ 
paid balance was first sent by the Collector on April 
35 3, 1926. It appears from the copy of this notice, 

which you submit, that although the list upon which 
the tax was assessed is plainly indicated thereon, the Col 

lector used the 1925 form and inadvertently f 

«/ 

out the year “1925” and insert in its place the 
In response to a communication from Mr. P. Robert G. 
Sjostrom, dated May 6, 1926, the Collector advised him as 
follows concerning this additional tax: 


kiled to cross 
year “1921.” 


“Reference is made to yours of the 6th instant, regard¬ 
ing Notice and Demand in the sum of $4,350.^1 for Eli Mc¬ 
Donald, which notice covers a balance of additional 1921 
income tax which was originally assessed ill the sum of 
$5,086.27, collection of same being withheld, pending over- 
assessment for the year 1920 in the sum of $7|5.96. 

“Bond covering the balance, $4,350.31 shoiild have been 
filed within ten days after notice was mailed and the records 
of this office show that first notice was forwarded April 3, 
1926 and the second notice on Mav 11th.” 

The copy of the second notice and demand sent out by the 
Collector on May 11,1926, which you also submit with your 
brief, clearlv indicates that it is for the yekr “1921,” as 

7 ^ •/ \ / 


the vear “1925” has been crossed out on the 


form and the 


year “1921” inserted in its place. The files of the Col¬ 
lector’s office do not indicate that the taxpayer filed a claim 
for abatement within 10 days after the sending of either 
the first notice and demand or the second notice and de¬ 
mand. However, a bond covering this additional tax was 
filed with the Collector on May 25, 1926. 

It is vour contention that as notice and demand was sent 
to the taxpayer after the enactment of the Revenue Act of 


28 


ELI MC DONALD VS. 


1926, he is entitled to a sixty-day letter giving- him the right 
to file a petition with tlie United States Board of Tax Ap¬ 
peals, as provided in Section 274 (a) of the Revenue Act 
of 1926. In this connection, you state that the provisions 
of the Revenue Act of 1924, relating to jeopardy assess¬ 
ments, were amended by Section 279 of the Revenue Act 
of 1926, so as to eliminate the filing of abatement claims, 
and that Section 279 (a) of the Revenue Act of 1926 spe¬ 
cifically requires the sending of a sixty-day notice under 
Section 274 (a) within sixty days from the date of assess¬ 
ment. 

In reply, you are advised that careful consideration has 
been given to the arguments presented in your brief. Sec¬ 
tion 283 (k) of the Revenue Act of 1926 provides as follows: 

“Where before the enactment of this Act a jeopardy 
assessment has been made under subdivision (d) of Section 
274 of the Revenue Act of 1924 (whether of a deficiency in 
the tax imposed by Title II of such Act or of a de- 
36 ficieney in an income, war-profits, or excess-profits 
tax imposed by any of the prior Acts enumerated in 
subdivision (a) of this section) all proceedings after the 
enactment of this Act shall lie the same as under the Reve¬ 
nue Act of 1924 as amended bv this Act * * 


The only amendment to the Revenue Act of 1924 provided 
for in the Revenue Act of 1926 is contained in Title X of 
tiie 1926 Act, under the heading of “Board of Tax Ap¬ 
peals." There is nothing in this title which prohibits the 
filing of a claim ifor abatement. The only limitation upon 
the filing of claims for abatement in the Revenue Act of 
1926 is contained in Section 279 (k) of that Act which pro¬ 
vides that: “Xo claim in abatement shall be filed in respect 
of anv assessment made after the enactment of this Act in 
respect of any income, war-protits, or excess-profits tax.“ 
You will note that the prohibition upon the filing of claims 
for abatement contained in Section 279 (k) is expressly 
limited to assessments made after the enactment of the 
Revenue Act of 192(5. In the instant case, the assessment 
was made before the enactment of the Revenue Act of 192(5 
under the provisions of Section 274 (d) of the Revenue Act 
of 1924. Since it is expressly provided in Section 283 ( k ) 
of the Revenue Act of 1926 that the procedure in the case 
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of jeopardy assessments made under Section !274 (d) of the 
Revenue Act of 1924 will he the same as undejr the Revenue 
Act of 1924 as amended by the Revenue Act of 1926, the 
provisions of Section 279 of the Revenue Act of 1924 will 
govern in determining whether or not tlie taxpayer should 
be given an opportunity to file a petition wjtli the United 
States Board of Tax Appeals. As stated heretofore, Sec¬ 
tion 279 (a) provides that where a deficiency has been as¬ 
sessed under subdivision {d) of Section 274 of the Revenue 
Act of 1924, the taxpayer may within ten days after notice 
and demand from the Collector file a claim for abatement 
of such deficiency. It is provided in subdivision (/>) of Sec¬ 
tion 279 of the 1924 Act that if a claim is filed as provided 
in subdivision (a) of that section, the Collector shall trans¬ 
mit the claim immediately to the Commissioner who shall 
by registered mail notify the taxpayer of liis decision on 
the claim. This subdivision then goes on to state that the 
taxpaver mav within sixtv davs after such notice is mailed 
file an appeal with the United States Board of Tax Ap¬ 
peals. It must, therefore, be concluded that under the 

Revenue Act of 1924 as amended bv the Revenue Act of 

* 

1926 the only way in which a taxpayer may appeal to the 
United States Board of Tax Appeals with respect to a 
jeopardy assessment under Section 274 (d) of the Revenue 
Act of 1924 is in connection with a claim for abatement 
filed within ten davs after notice and demand from the Col- 
lector. .Mr. McDonald is, accordingly, not entitled to a 
sixty-day letter in connection with the jeopardy assessment 
made against him for the year 1921 under Section 274 (d) 
of the Revenue Act of 1924. Since he failed to file a claim 
for abatement within ten davs after the sending of notice 
and demand bv the Collector, no claim for abatement mav 
now be entertained. If he believes the assessment 
d7 to be erroneous, his remedy lies in the nling of a claim 
for refund after the tax has been pajkl, and in case 
the claim is rejected, by filing suit for the Recovery of the 
tax as provided in Section 1113 of the Revenue Act of 1926. 

With respect to your contention that the tax in question 
is not collectible from Mr. McDonald because it was de¬ 
termined and assessed after he had received; a discharge in 
bankruptcy, you are informed that this officb is still of the 
opinion that such contention is not well founded. The cases 
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which you cite in your l)i*ief on this point relate to actions 
instituted against trustees in bankruptcy in connection with 
the bankrupt’s estate, and do not relate to the liability of a 
taxpayer for taxes after his discharge from bankruptcy. 
In view of the specific provision of Section 17 of the Na¬ 
tional Bankruptcy Act that a discharge in bankruptcy will 
not relieve a taxpayer from liability for taxes due the 
United States, this office reaffirms its former ruling that the 
certificate of discharge from bankruptcy given to Mr. Mc¬ 
Donald in 1923 is ineffective as to any taxes due the United 
States. 

Respect f nil v, 

! ‘ C. R. NASH, 

Assist an f to the Commissioner. 

Now, December 27, 1927, the foregoing Petition and Ex¬ 
hibits thereto certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk L . S. Board of Tax Appeals. 

38 Filed Nov. 29, 1926. United States Board of 

Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 21042. 

Eli McDonald, Petitioner, 


Com mission eh of Internal Revenue, Respondent. 

Motion to Dismiss. 

The Commissioner of Internal Revenue bv his attornev 
A. W. Gregg, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of the above-named tax¬ 
payer, moves that the above-entitled appeal be dismissed, 
for the reason that the Board of Tax Appeals is without 
jurisdiction in this appeal in that:— 

1. The letter dated September 7, 1926 from which this 
appeal was taken is not a notice of deficiency within the 
meaning of Section 274 of the Revenue Act of 1926, and 
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2. No notice of deficiency lias been sent to the taxpayer 
within the sixty-day period ending Novembek* 3, 1926, the 
date on which tlie petition in this appeal was filed with the 
Board. 

A. W. GjREGG, 

General Counsel Bureau of Internal Revenue. 


Of Counsel, 

A. H. FAST, 

7 i 

Special Attorney , Bureau of Internit Revenue. 

Now, December 27,1927, the foregoing Motion to Dismiss 
certified from the record as a true copy. 

[Seal U. 8. Board of Tax Appeals, 1924] 

B. D. GAMBLE, 

Clerh U. S. Board of Tax Appeals. 

39 United States Board of Tax Appeals^ Washington. 

. 

Docket No. 21042. 

Appeal of Eli McDonald. 

Order of Dismissal. 

This proceeding having been called from the Day Calen¬ 
dar of January 19, 1927, on motion to dismiss filed by coun¬ 
sel for the Commissioner, and it appearing from the record 
that the petition is not based on any final determination of 
the Commissioner as contemplated by the Revenue Act of 
1926, it is ! 

Ordered that the motion be and the siime is hereby 
granted and the proceeding dismissed for hick of jurisdic- 
t ion. 

(Signed) WILLIAM R. GREEN, Jr., 

Member United States Board of Tax Appeals. 

Counsel for the petitioner excepts to the foregoing action 
of the Board, and at his instance, exception' noted and bill 
sealed. 

(Signed) WILLIAM R. GREEN, Jr., 

Member United States Board of Tax Appeals. 
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A true copv: 

Teste: 

B. D. GAMBLE. 

Cirri: V. S. Hoars/ of Tax Appeals. 

Dated, Washington, D. C., January 22, 1927. 

Now, December 27, 11)27, the foregoing Order of Dis¬ 
missal certified ffom the record as a true copy. 

[Seal IT. S. Board of Tax Appeals, 1924] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Apeals. 

40 Filed Feb. 8, 1927. United States Board of 

Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 21042. 


Eli McDonald, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Motion. 

Comes now the Petitioner, by his counsel, and moves that 
the Order of Dismissal entered in this proceeding on Jan¬ 
uary 22, 1927, be reviewed by the Board, pursuant to Sec¬ 
tion 900 (h) of the Revenue Act of 1926. 


Reasons for the Motion. 

Under the provisions of Section 274 (d) of the Revenue 
Act of 1924 the Commissioner in January, 1926, made a 
jeopardy assessment of additional income and profits tax 
amounting to $5,086.27 against the Petitioner. (See Ex¬ 
hibit B.) 

Section 279 (a) of the Revenue Act of 1924 provides 
that— 


“If a deficiency has been assessed under subdivision (d) 
of section 274, the taxpayer, within V) days after notice and 
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demand from the collector for the payment thereof, may 
file ivith the collector a claim for the abatement of such 
deficiency, ’ ’ etc. 

The notice and demand from the collector! was received 
April 26, 11)26 (Exhibit E) although it apparently had been 
mailed on April 3, 1926 (Exhibit D). 

41 On April 28, 1926, two days after receipt of the 
notice and demand for payment, the Petitioner, 

through his attorney, wrote to the collector stating that it 
was proposed to contest the deficiency and asking to be 
advised if he should follow the procedure under the Reve¬ 
nue Act of 1924 and file a claim in abatement, or follow the 
procedure under the Revenue Act of 1926 by filing a bond 
and a petition to the Board under Section '279(b) of that 
Act, that is, within 60 days after notice f^om the Com¬ 
missioner as contemplated by that section of the Act (Ex¬ 
hibit E). 

On May 1,1926, the collector informed the Petitioner that 
he should follow the procedure prescribed bt the Revenue 
Act of 1926. (Exhibit F.) j 

On May 6, 1926 the Petitioner wrote to the collector ask¬ 
ing if he would accept a personal surety bjmd from two 
individuals as surety. The collector replied to the inquiry 
May 22, 1926 (Exhibit D) and bond was filed j May 25, 1926. 

On June 5, 1926, the Petitioner, through his counsel, 
asked the Commissioner to issue the 60 day llotice referred 
to in Section 279 (b) of the Revenue Act of |926. He was 
informed that the procedure for the Petitioner to have fol¬ 
lowed was that prescribed by the Revenue Act of 1924, that 
is to file a claim in abatement, and not that ojf the Revenue 
Act of 1926, as stated by the Collector, and lie, acting pur¬ 
suant to that decision, instructed the Collector by letter of 
July 6, 1926, to accept the claim in abatement and forward 
same for consideration. (Exhibit H.) 

42 The claim in abatement was duly Considered by 

the Commissioner and rejected by letter of Septem¬ 
ber 7, 1926. (Exhibit A.) i 

The rejection of a claim in abatement f^led against a 
jeopardy assessment of a tax deficiency is a fijial determina¬ 
tion of the deficiency and the taxpayer, jinder Section 
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279 (h) of the 1924 Act lias HO days from date of such notice 
of rejection of the claim in which to file an appeal with 
the Board. 

The appeal in this case was filed with the Board within 
60 days after date of mailing of the letter of September 
7, 1926. 

The Commissioner, in his letter of July G, 1926 (Exhibit 
H) to the Collector, reversed the action of that official which 
had estopped the petitioner from filing a claim in abate¬ 
ment and, pursuant to the provisions of the 1924 Act, which 
he claimed governed the case, received and considered the 
claim in abatement. Under the circumstances above re¬ 
cited, if the provisions of the Revenue Act of 1924 prescribe 
the procedure governing the case, then the letter of Sep¬ 
tember 7, 1926 rejecting the claim is a final determination 
from which an appeal lies under Section 279(5) of that Act. 

On the other hand, if the case is governed by the provi¬ 
sions of the Revenue Act of 1926 then the letter of Septem¬ 
ber 7, 1926, is the Commissioner’s compliance with Section 
279(■/>) of that Act, and as such constitutes a final deter¬ 
mination of theiCommissioner as contemplated by the Reve¬ 
nue Act of 1926. 


Wherefore, petitioner prays that the Order of Dismissal 
entered January 22, 1927, shall, upon review by the 
43 Board, be vacated and the case restored to the cal¬ 
endar. 

WM. S. HAMMERS, 

Counsel for Petitioner, 

501 Union Trust Bldg., Washington, T). C. 

Now, December 27, 1927, the foregoing Motion for Re¬ 
view certified from the record as as a true copy. 

[Seal U. S. Board of Tax Appeals. 1924] 

B. D. GAMBLE, 

Clerk f \ S. Board of Tax Appeals. 
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44 United States Board of Tax Appealsj Washington. 

Docket No. 21042. ! 

Eli McDonald, Petitioner, 
v. I 

Commissioner of Internal Revenue, Respondent. 

Order . 

, 

The Division Order of January 27, 1927, dismissing the 
above entitled proceeding having been referred to the Board 
by the Chairman on February 14,1927, under the provisions 
of Section 906 ( b) of the Revenue Act of 1926, and the Board 
having duly considered said Division Ordeir on June 17, 
1927, it is 

Ordered that the Division Order of dismissal above men¬ 
tioned be and the same is hereby affirmed. 

By the Board: 

(Signed) B. H. LITTLjETON, 

Chairman United States Board of Tax Appeals. 

Dated Washington, D. C., June 21, 1927. 

RCT-o. 

A true copy: 

Teste. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, December 27, 1927, the foregoing (j)rder certified 
from the records as a true copy. 

[Seal U. S. Board of Tax Appeals. 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 
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Filed Nov. 14, 1927. United States Board of Tax 

Appeals. 

Court of Appeals of the District of Columbia. 

No. 21042. 

Eli McDonald, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decision of the Board of Tax 

Appeals. 

To the Court of Appeals of the District of Columbia: 

Your petitioner, Eli McDonald, respectfully shows: 

1. This is a proceeding for review by this Court of a de¬ 
cision of the United States Board of Tax Appeals, entered 
on June 21, 1927, affirming a Division Order dated Janu¬ 
ary 22, 1927, dismissing, for lack of jurisdiction, petiti- 
tioner's petition for a redetermination by said Board of a 
deiiciency in the sum of $4,350.31 in income taxes for the 
year 1921, assessed by the respondent, Commissioner of In¬ 
ternal Revenue, and for a reversal of the Commissioner’s 
action in denying petitioner’s claim for abatement of said 
additional taxes. 

2. Your petitioner is a resident of the City of Miami, 
Dade Countv, State of Florida. 

3. The nature of the controversy before the Board of 
Tax Appeals involved the question whether there was a final 
determination of the Commissioner of Internal Revenue 
such as is necessary to give the said Board of Tax Appeals 
jurisdiction of the controversy and it arose in this wise: 

In January, 1926, the Commissioner of Internal Revenue, 
in accordance with the provisions of Section 274 (d) of the 
Revenue Act of 1924, made a jeopardy assessment of ad¬ 
ditional income and profits taxes amounting to $5,086.27 
against your petitioner (later a credit was applied and the 
amount reduced to $4,350.31); notice and demand 
46 for payment was given by the proper Collector of 
Internal Revenue and received by petitioner after 
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the Revenue Act of 1920 became effective. A bond satis¬ 
factory to the Collector of Internal Revenue was filed by 
petitioner with said Collector. Proceeding under the 1926 
Act, your petitioner requested the Commissioner of Inter¬ 
nal Revenue to issue the 60 day notice required by Section 
279(/>) of said Act, upon which an appeal to the Board of 
Tax Appeals might be predicated but was ir.formed by the 
Commissioner that the procedure prescribe^ by the Reve¬ 
nue Act of 1924 should be followed. In conformity of said 
1924 Act, a claim for abatement of the taxes was filed, but 
the Commissioner, by letter of September 7, 1926, refused 
to entertain it and adhered to his action in making a 
jeopardy assessment. 

Within 60 days thereafter, petitioner’s petition on appeal 
was filed with the Board of Tax Appeals upon the theory 
that said letter of September 7,1926, was a final determina¬ 
tion under the Revenue Act of 1924, Section 279 (b) or a 
notice of deficiency as provided for by Section 279 (b) of 
the Revenue Act of 1926, upon either of which a petition 
or appeal to the Board of Tax Appeals will lie. 

To that petition, the General Counsel of the Bureau of 
Internal Revenue filed a motion to dismiss fof want of juris¬ 
diction on the ground that the letter of September 7, 1926, 
was not a notice of deficiency within the meajiing of section 
274 of the Revenue Act of 1926 and that no notice of de¬ 
ficiency had been sent to petitioner within 60 days prior 
to the date upon which the petition was filed jvith the Board. 
This motion was sustained and the petitioii dismissed. 


A stipulation pursuant to Subdivision (d) of Section 
1002 of the Revenue Act of 1926 has been entered into be¬ 
tween petitioner and the respondent agreeing that this 
Court may take jurisdiction of this petition for review. 
47 Wherefore, because in said Proceedings before the 
said Board of Tax Appeals and in the order of dis¬ 
missal manifest error has been committed to his prejudice 
and damage, all of which will more in detail appear from 
the assignment of errors which is filed with this petition, 
your petitioner prays that this Court may review the action 
of said Board in this cause, Reverse the decision and judg¬ 
ment of said Board, direct the entry of an order by said 
Board in favor of your petitioner overruling the said mo- 
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tion to dismiss, and order the Board to proceed to a de¬ 
termination of the cause on the merits. 

WM. S. HAMM MRS, 

E. T. QUIGLEY, 

IT. L. UNDERWOOD, 

Attorneys for Petitioner, 

501 Union Trust Building, Washington, D. C. 

District of Columbia, ss; 

William S. Hammers being first duly sworn deposes and 
savs that he is oiie of the attorneys for Eli McDonald, the 
petitioner named in the foregoing petition for review and as 
such is duly authorized to verify said petition for review; 
that he is familiar with statements therein contained and 
that the same are true to the best of his knowledge and 
belief. 

WM. S. HAMMERS. 

Subscribed and sworn to before me this 12th day of No¬ 
vember 1927. 

[Seal U. S. Board of Tax Appeals. 1924.] 

B. 1). GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

[Seal Edward T. Quigley, Notary Public, District of 
Columbia.] 

! EDWARD T. QUIGLEY, 

Notary Public, District of Columbia. 

Service of a copy of this Petition for Review is hereby 
acknowledged this 12 day of November, 1927. 

C. M. CIIOREST, 
Attorney for Respondent . 

Now December 27, 1927, the foregoing Petition for Re¬ 
view with Proof of Service certified from the record as a 
true copv. 

B. I). GAMBLE, 

Clerk, U. S . Board of Tax Appeals. 
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48 Filed Nov. 14, 1927. United States 

Appeals. 


Board of Tax 


United States Board of Tax Appeals. 

Docket No. 21042. 

Eli McDonald, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Assignment of Errors . 

Comes now Eli McDonald, petitioner in tlfe above cause, 
and in support of his petition for review filled herein, files 
this assignment of errors upon which he will [rely to reverse 
the determination and judgment of the Board of Tax Ap¬ 
peals. 

1. The Board of Tax Appeals erred in holding and de- 
terming that the letter of September 7, 1926 of the Commis¬ 
sioner of Internal Revenue was not a filial determination of 
asserted deficiency such as to support a petition or appeal 
to the said Board. 

2. The Board of Tax Appeals erred in holding and de¬ 
termining that said letter of September 7, 1926, was not a 
notice of deficiency within the meaning of Section 274 of the 
Revenue Act of 1926. 

3. The Board of Tax Appeals erred in not holding that it 
had jurisdiction to hear and determine this cause on the 
merits. 

4. The Board of Tax Appeals erred in not entertaining 
and proceeding to a determination of th<j cause on the 
merits. 

5. The Board of Tax Appeals erred in sustaining the mo¬ 
tion to dismiss and in dismissing the petition or appeal in 
this cause. 

6. The Board of Tax Appeals erred in not rendering 
judgment for the petitioner. 

WM. S. HAMMERS, 

E. T. QUIGLEY I 
II. L. UNDERWOOD, 

Attorneys for Petitioner, 

501 Union Trust Building, Washington, D. C. 
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Service of a copy of this Assignment of Errors is hereby 
acknowledged this 12th dav of November, 1927. 

C. M. CHOREST, 
Attorney for Respondent. 

Now, December 27, 1927, the foregoing Assignment of 
Errors certified from the record as a true copy. 

[Seal. U. S. Board of Tax Appeals, 1924.] 

B. 1). GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

49 Filed Novi 14, 1927. United States Board of Tax 

Appeals. 

In the Court of Appeals of the District of Columbia. 

No. 21042. 

Eli McDonald, Petitioner, 


Commission of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the re¬ 
spective parlies hereto, acting by their respective counsel, 
that the Court of Appeals of the District of Columbia limy 
take jurisdiction of the petition for review in the above en¬ 
titled cause and may review the decision of the Board of 
Tax Appeals entered therein. This stipulation is made and 
entered into under and pursuant to Subdivision (d) of Sec¬ 
tion 1002 of the Revenue Act of 192G. 

1 WM S. HAMMERS, 

i Attorney for Petitioner. 

S. W. GREGG, 

General Counsel Bureau of Internal Revenue, 

1 For the Respondent. 

Dated August 10, 1927. 
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Now, December 27, 1927, the foregoing Stipulation certi¬ 
fied from the record as a true copy. J 

[Seal U. S. Board of Tax Appeals. 19:14.] 

B. D. GAMBLE, 

Clerk U. S. Board of tax Appeals. 

50 Filed Nov. 14, 1927. United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 21042. | 

Eli McDonald, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Praecipe for Transcript of Record. 

For the purposes of the petition for review prayed for 
and filed herein, the Clerk of the Board of Tax Appeals will 
please prepare the transcript of record, including therein 
the following: 

1. Docket entries of proceedings before Board of Tax 
Appeals. 

2. Petition to the Board of Tax Appeals and exhibits 
thereto. 

3. Motion to dismiss filed by respondent. 

4. Order dated January 22, 1927, grantihg motion and 
dismissing the proceeding. 

5. Motion for review by entire Board filed by petitioner. 

6. Order of the Board of Tax Appeals datcjd June 21,1927 
affirming order of dismissal of January 22, 1927. 

7. Assignment of Errors. 

8. Stipulation that Court of Appeals of [the District of 
Columbia may take jurisdiction of the petition for review 
herein. 

9. This designation. 

WM. S. HAMMERS, 

E. T. QUIGLEY,! 

H. L. UNDERWOOD, 

Attorneys for Petitioner, 

501 Union Trust Bldg., Washington, D. C. 
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Service of a copy of this designation is hereby acknowl¬ 
edged this 12th day of November, 1927. 

0. M. CHORES'!, 
Attorney for Respondent. 

Service of a copy of this designation is hereby acknowl¬ 
edged this — dav of November 1927. No counter designa- 
tion. 


Attorney for Respondent. 

Now, December 27, 1927, the foregoing Praecipe for 
Transcript of Record certified from the record as a true 
copy. 

[Seal U. S. Board of Tax Appeals. 1924.] 

B. 1). GAMBLE, 

CJerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 4(589. 
Eli McDonald, appellant, vs. Commissioner of Internal 
Revenue. Court of Appeals, District of Columbia. 
Filed Dec. 28, 1927. Henry W. Hodges, clerk. 
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IN THE 

Court of Appeals, district of Columbia 

October Term, 1927. 


No. 4689. 


Eli McDonald, Appellant , 

v. 

Commissioner of Internal Revenue). 


APPEAL FROM THE BOARD OF TAX APPEALS. 


BRIEF FOR APPELLANT. 


STATEMENT. 

By this petition for review, there is sought h reversal 
of the order of the Board of Tax Appeals d&ted June 
21, 1927, affirming a division order of said Board, dis¬ 
missing, upon motion of respondent, Commissioner 
of Internal Revenue, a petition filed with the said 
Board from an assessment of additional irjcome tax 
for the taxable year 1921. 

THE FACTS. i 

By letter of January 19, 1926, the Commissioner of 
Internal Revenue notified McDonald, the petitioner, 
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“there has been assessed against you an income and 
profits tax amounting to $5,086.27 for the taxable year 
1921 * * *. Under the provisions of Section 279(a) 
of the Act (1924) you have a right to file with the 
Collector of Internal Revenue, within ten days after 
notice and demand for payment, a claim for abatement 
of this tax or any part thereof * * (Petition, 

Ex. B, R. 18) 

Thereafter on April 26,1926, the petitioner received 
a notice and demand from the Collector of Internal 
Revenue at Jacksonville, Florida, for tax arrears 
amounting to $5,086.27 less $735.96, balance $4,350.31. 
(This notice was undated but was mailed April 3, 
1926.) (Petition, Ex. C, R. 21) 

On April 28, 1926, petitioner’s attorney wrote the 
Collector stating the receipt on April 26, 1926, of the 
notice and demand and inquiring whether he should 
proceed under the Revenue Act of 1924 and file a claim 
in abatement, or, under the Revenue Act of 1926, file 
a bond and a petition to the Board of Tax Appeals 
under Section 279(d) of that Act. (Petition Ex. E, 
R. 23) 

May 1, 1926, the Collector replied that “in as much 
as collection of the assessment was withheld pending 
an overassessment for another year which resulted in a 
credit of $735.96, you should file bond to stay the col¬ 
lection of the balance, with this office, and file your 
protest with the Board of Tax Appeals in accordance 
with Sections 279-D and 283-C of the Revenue Act of 
1926.” (Petition, Ex. F., R. 24.) 

On May 25, 1926, petitioner forwarded for filing to 
the said Collector, a bond in the sum of $8,700.62, twice 
the amount of the jeopardy assessment. This bond 
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was accepted by the Collector and collection of the 
assessed tax was stayed. (Petition, R. 6.) 

Thereafter, in an endeavor to obtain the notice re¬ 
quired to be given to him under Section 279(b) of the 
1926 Act, petitioner made representations to the Com¬ 
missioner of Internal Revenue and as a result, a con¬ 
ference in Washington, D. C., on June 5, 1926, was 
granted petitioner’s attorney by the Commissioner. 
At this conference it was decided that petitioner 
should file a claim in abatement under the j 1924 Act 
with the Collector at Jacksonville, Florida. jThis was 
later confirmed by a letter dated July 19, ^926, ad¬ 
dressed to petitioner’s counsel by the Collector; with 
which was enclosed a copy of a letter to the Collector 
from the Commissioner dated July 6, 1926. (Petition, 
R. 6, Ex. G and H, R. 24, 25.) 

In these communications the statement ^as made 
that petitioner had not complied with Section 279 of 
the Revenue Act of 1924 in that he had failed to file a 
claim in abatement within ten days from recejipt of the 
notice and demand for the tax, as authorized and re¬ 
quired by that Section. 

It was further stated, (Petition, Ex. H, R. 25): 

. 

‘ 4 Inasmuch as the additional tax wasj assessed 
under the Revenue Act of 1924, and the | taxpayer 
failed to file a claim for abatement withih the ten- 
day period, no claim for abatement may be enter¬ 
tained as such. However, as there appears to be 
some merit in the taxpayer’s contention)as to the 
correctness of the tax, the claim for abatement 
and related papers should be forwarded to this 

office for consideration, * • 

. 

September 7, 1926, the Commissioner wrote peti¬ 
tioner’s attorney declaring that the claim for abate- 


! 


4 


ment could not be considered as such because not filed 
in time and denying the claims for deductions asserted 
by petitioner against the assessed tax. The letter con¬ 
cluded: ‘‘ The Collector of Internal Revenue at Jack¬ 
sonville, Florida, has been instructed to proceed with 
the collection of the tax in question/’ (Petition, Ex. 
A, R. 17.) 

On November 3, 1926, within 60 days after the mail¬ 
ing of said letter, petitioner filed an appeal to the 
Board of Tax Appeals. (Petition, R. 2) This appeal 
was taken upon the theory that if the Revenue Act of 
1924 governed this case, then the letter of September 
7, 1926, constituted the notice prescribed by subdivi¬ 
sion (b) of Section 279 of that Act, being the Commis¬ 
sioner’s decision on the claim in abatement. If, how¬ 
ever, the Revenue Act of 1926 governed the case, then 
the letter of September 7, 1926, was the notice of de¬ 
ficiency which the Commissioner is required to give 
by subdivision (b) of Section 279 of that Act in a case 
where a jeopardy assessment has been made before 
notice is given under Section 274(a) of the Act. The 
petition filed with the Board sets up all the facts de¬ 
tailed above. 

A motion to dismiss the petition for want of juris¬ 
diction in the Board of Tax Appeals was filed by the 
Commissioner of Internal Revenue, the grounds set 
forth being, (1) that the letter of September 7, 1926, is 
not a notice of deficiency within the meaning of Sec¬ 
tion 274 of the Revenue Act of 1926 and (2) no notice 
of deficiency has been sent to taxpayer within the 
sixty day period ending November 3, 1926, the date 
when the appeal was filed. (R. 30) 

The motion was sustained and the appeal was dis¬ 
missed by division order dated January 22, 1927. (R. 
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31) Upon motion of petitioner, the order wag referred 
to the entire Board, which by order dated June 21, 
1927, affirmed the dismissal. (R. 35) 

Whereupon, this petition for review was filed. 
(R. 36) 

ASSIGNMENT OF ERRORS. 

(R. 39) | 

1. The Board of Tax Appeals erred in holding and 
determining that the letter of September 7] 1926, of 
the Commissioner of Internal Revenue was ijot a final 
determination of asserted deficiency such ajs to sup¬ 
port a petition or appeal to the said Board. 

2. The Board of Tax Appeals erred in holding and 

determining that said letter of September 7, 1926, was 
not a notice of deficiency within the meaning of Section 
274 of the Revenue Act of 1926. j 

3. The Board of Tax Appeals erred in nc)t holding 
that it had jurisdiction to hear and determine this 
cause on the merits. 

4. The Board of Tax Appeals erred in not pntertain- 
ing and proceeding to a determination of thq cause on 
the merits. 

5. The Board of Tax Appeals erred in sustaining the 
motion to dismiss and in dismissing the petition or ap¬ 
peal in this cause. 

6. The Board of Tax Appeals erred in not rendering 
judgment for the petitioner. 

Under this assignment of errors, we preseht the fol¬ 
lowing: 

PROPOSITIONS. 

1. The Commissioner’s letter of September 7, 1926, 
was a rejection of petitioner’s claim in abatement and 
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a final determination of tax liability from which an ap¬ 
peal lay to the Board of Tax Appeals. 

2. If the letter of September 7, 1926, was not a rejec¬ 
tion of petitioner’s claim in abatement, then it was 
the notice of deficiency which the Commissioner is re- 
quired to give by subdivision (b) of Section 279 of the 
Revenue Act of 1926, where jeopardy assessment has 
been made before the notice is given under Section 
274(a) of that Act. 

ARGUMENT. 

I. 

The Commissioner's Letter of September 7,1926, was a 
Rejection of Petitioner’s Claim in Abatement and 
a Final Determination of Tax Liability From 
Which An Appeal Lay to the Board of Tax Ap¬ 
peals. 

In the consideration of this case, the following pro¬ 
visions of the Revenue Act of 1924 are important: (Act 
of June 2,1924, Ch. 234, 43 Stat. 253, 297, 300.) 

“Sec. 274(a) If, in the case of any taxpayer, the 
Commissioner determines that there is a deficiency 
in respect of the tax imposed by this title, the tax¬ 
payer, except as provided in subdivision (d), shall 
be notified of such deficiency by registered mail, 
but such deficiency shall be assessed only as here¬ 
inafter provided. Within 60 days after such no¬ 
tice is mailed the taxpayer may file an appeal with 
the Board of Tax Appeals established by section 
900. 

• ••••••• 

(d) If the Commissioner believes that the assess¬ 
ment or collection of a deficiency will be jeopar- 
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dized by delay such deficiency shall be assessed im¬ 
mediately and notice and demand shall be made by 
the collector for the payment thereof. In such 
case the assessment may be made (1) without giv¬ 
ing the notice provided in subdivision (a) of this 
section, or (2) before the expiration of! the 60-day 
period provided in subdivision (a) of ihis section 
even though such notice has been giveji, or (3) at 
any time prior to the final decision by the Board 
upon such deficiency even though the taxpayer has 
filed an appeal. If the taxpayer doe^ not file a 
claim in abatement as provided in section 279 the 
deficiency so assessed (or, if the clapn so filed 
covers only a part of the deficiency, then the 
amount not covered by the claim) shall be paid 
upon notice and demand from the collector.’ ’ 

******** 

“Sec. 279(a) If a deficiency has been assessed 
under subdivision (d) of section 274, tlfe taxpayer, 
within 10 days after notice and demaiid from the 
collector for the payment thereof, may file with the 
collector a claim for the abatement of such de¬ 
ficiency, or any part thereof, or of any interest or 
additional amounts assessed in connection there¬ 
with, or of any part of any such interest or addi¬ 
tional amounts. Such claim shall be apcompanied 
by a bond, in such amount, not exceeding double 
the amount of the claim, and with such sureties, as 
the collector deems necessary, conditioned upon 
the payment of so much of the amount of the 
claim as is not abated, together with interest there¬ 
on as provided in subdivision (c) of this section. 
Upon the filing of such claim and bond, the collec¬ 
tion of so much of the amount assessed as is cov¬ 
ered by such claim and bond shall be stayed pend¬ 
ing the final disposition of the claim. 

(b) If a claim is filed as provided in subdivision 
(a) of this section the collector shall transmit the 
claim immediatelv to the Commissioner who shall 
by registered mail notify the taxpayer of his de- 
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cision on the claim. The taxpayer may within 60 
days after such notice is mailed file an appeal with 
the Board of Tax Appeals. * * 

The assessment of tax made in this case was a jeop¬ 
ardy assessment, as provided for in subdivision (d) of 
Section 274 of the 1924 Act and was made without the 
issuance of the so-called 60 day notice provided for by 
Section 274(a) of that Act. 

It is important to bear in mind that this assessment 
was made in January, 1926, prior to the enactment of 
the Revenue Act of 1926, but that the notice and de¬ 
mand from the Collector was made in April, 1926, after 
the 1926 Act was approved (February 26, 1926). 

The Revenue Act of 1926 (Act Feb. 26, 1926, Ch. 27, 
44 Stat. 9) by Section 279(k) abolished claims in abate¬ 
ment as a remedy against jeopardy assessments and 
provided (pp. 59, 60): 

“Sec. 279(b) If the jeopardy assessment is made 
before any notice in respect of the tax to which 
the jeopardy assessment relates has been mailed 
under subdivision (a) of section 274, then the 
Commissioner shall mail a notice under such sub¬ 
division within 60 days after the making of the 
assessment. 

##*•*•** 

(f) When a jeopardy assessment has been made 
the taxpayer, within 10 days after notice and de¬ 
mand from the collector for the payment of the 
amount of the assessment, may obtain a stay of 
collection of the whole or any part of the amount 
of the assessment by filing with the collector a 
bond in such amount, not exceeding double the 
amount as to which the stay is desired, and with 
such sureties, as the collector deems necessary, 
conditioned upon the payment of so much of the 
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amount, the collection of which is stayed by the 
bond, as is not abated by a decision of the Board 
which has become final, together witll interest 
thereon as provided in subdivision (j) of this sec¬ 
tion. 

(g) If the bond is given before the taxbayer has 
filed his petition with the Board undeif subdivi¬ 
sion (a) of section 274, the bond shall jcontain a 
further condition that if a petition is not |iled with¬ 
in the period provided in such subdivision, then 
the amount the collection of which is ^tayed by 
the bond will be paid on notice and demand at any 
time after the expiration of such period^ together 
with interest thereon at the rate of 6 p^r centum 
per annum from the date of the jeopardy notice 
and demand to the date of notice and demand un¬ 
der this subdivision. 

(h) Upon the filing of the bond the j collection 
of so much of the amount assessed as is covered 
bv the bond shall be staved. * * *” 

It will be observed that the remedy of the taxpayer, 
against a jeopardy assessment under the 1924 Act was 
a claim in abatement under Section 279(a) of that Act, 
which he might file within 10 davs after notice and 
demand from the collector and which was to be accom¬ 
panied by a bond in double the amount of the claim, 
upon the filing of which the collection of the ^ax should 
be stayed. If the abatement claim was denied by the 
Commissioner of Internal Revenue, the taxpayer might 
within 60 days after notice of the Commissi|oner’s de¬ 
cision, file an appeal to the Board of Taxj Appeals. 
Sec. 279(b). 

It is significant that the procedure on claims in abate¬ 
ment and right of appeal from decisions on such claims 
was, under the 1924 Act, entirelv distinct from and 
independent of the so-called “notice of deficiency’’ and 
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appeal procedure provided in Section 274(a) of that 
Act. 

Where the Commissioner has made a jeopardy as¬ 
sessment under Section 274(d) of the Revenue Act of 
1924, no appeal lies to the Board of Tax Appeals ex¬ 
cept from the rejection of a claim for abatement. Ala¬ 
bama Hardware Co. v. Commissioner, 7 B. T. A., 1178, 
1182. 

Inasmuch as the tax liability involved herein was 
the subject of notice and demand from the collector, 
and was considered by the Commissioner, after the 
Act of 1926 was approved, the provisions of Section 
283 (k) of that Act are important. That subdivision 
appears to cover this case for it applies to a jeopardy 
assessment made before the enactment of that Act, 
under the provisions of subdivision (d) of Section 274 
of the 1924 Act —exactly the case at bar. It provides: 

“Where before the enactment of this Act a 
jeopardy assessment has been made under subdi¬ 
vision (d) of section 274 of the Revenue Act of 
1924 (whether of a deficiency in the tax imposed 
by Title II of such Act or of a deficiency in an in¬ 
come, war-profits, or excess-profits tax imposed by 
any of the prior Acts enumerated in subdivision 
(a) of this section) all proceedings after the en¬ 
actment of this Act shall be the same as under the 
Revenue Act of 1924 as amended by this Act , ex¬ 
cept that—(italics supplied.) 

(1) A decision of the Board rendered after the 
enactment of this Act where no hearing has been 
held by the Board before the enactment of this Act 
may be reviewed in the same manner as provided 
in this Act in the case of a tax imposed by this 
title; 

(2) 'Where no hearing has been held by the 
Board before the enactment of this Act, the Com- 
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missioner shall have no right to begin a proceed¬ 
ing in court for the collection of any paft of the 
deficiency disallowed by the Board; and 

(3) In the consideration of the case the juris¬ 
diction and powers of the Board shall be the same 
as provided in this Act in the case of a tax im¬ 
posed by this title.” 44 Stat. 65. 

The petitioner taxpayer filed a claim in abatement, 
upon the suggestion of the Commissioner of internal 
Revenue, and pursuant to permission given therefor in 
the conference held at the Bureau of Internal Revenue 

i 

in June, 1926. He furnished a bond satisfactory to the 
Collector at Jacksonville. j 

The first advice received by petitioner regarding this 
claim was that contained in the letter of the Collector, 
dated July 19, 1926 (Ex. G, R. 24) with which was en¬ 
closed the Commissioner’s letter of July 6, 1926 (Ex. 
H, R. 25). Both these letters refer to the claim in 
abatement and the Commissioner, while stating that 
it could not be entertained as such because jiot filed 
within ten days after notice and demand, yet instructed 
fhe Collector that “the claim for abatement ancjl related 
papers should be forwarded to this office foif consid- 

Pending consideration of the ^videnee 


* * # 


eration 

submitted by the taxpayer in this office, you are 
requested to withhold collection of the tax for a period 
of sixty days provided a bond with sufficient sureties is 
filed to protect the Government’s interest.” 

The next development was the Commissionet’s letter 
of September 7, 1926, wherein he advised petitioner: 

“It appears from an examination of the papers 
in the case that the additional assessment was 
made under Section 274(d) of the Revenhe Act of 
1924; and that the claim for abatement was not 
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filed within ten davs after the sending of the first 
notice and demand as provided by Section 279 of 
the Revenue Act of 1924. 

Inasmuch as the claim for abatement was not 
filed within the prescribed period it cannot be 
entertained as such.’’ (Ex. A. R. 17.) 

The Commissioner then stated his conclusions on the 
points raised by petitioner in support of his claim in 
abatement and adhered to his previous action in mak¬ 
ing the additional assessment of tax, the closing sen¬ 
tence of the letter being 4 4 The Collector of Internal 
Revenue at Jacksonville, Florida, has been instructed 
to proceed with the collection of the tax in question.” 

It is too clear for controversy! that this letter of Sep¬ 
tember 7, 1926, was a final and definite determination 
and decision on petitioner’s claim in abatement—the 
decision contemplated by Section 279(b) of the Reve¬ 
nue Act of 1924 from which an appeal lay to the Board 
of Tax Appeals as authorized by that Section and con¬ 
tinued under Section 283(k) of the 1926 Act. 

In Caribou Oil Mining Co. v. Commissioner, 6 B. T. 
A. 511, it was said (p. 515): 

44 Section 283(k) of the Revenue Act of 1926 con¬ 
tinues the procedure outlined in the Revenue Act 
of 1924 with respect to appeals following jeop¬ 
ardy assessments made linder the provisions of 
the Reyenue Act of 1924. Under that procedure the 
right of the taxpayer to appeal to the Board is 
based solely on the final determination by the Com¬ 
missioner of a deficiency in his rejection of a 
proper claim in abatement, filed within 10 days 
of the receipt of the collector’s notice and demand 
for the tax so assessed.” j 

i 

I 

and in Wyoming Central Association v. Commissioner, 
8 B. T. A. 1064, 1070: 


I 

' 


I 


“The Revenue Acts of 1924 and 1926 provide 
for appeal to the Board in two classes of cases, 
which are distinguished by two designated and 
essentially different procedural bases. Under sec¬ 
tions 274 (a), .(b), and (c) of those Acts, appeal 
may be filed within 60 days after notice of a defi¬ 
ciency determination is mailed. Also] appeal is 
granted (under sections 274 (d) and 279 of the 
1924 Act, and section 279 of the 1926 Act) in event 
of a jeopardy assessment followed by the rejec¬ 
tion of a claim for abatement. Section 283 of the 
1926 Act, which is referred to in thk letter of 
August 27, 1926, does not enlarge up^n the two 
prescribed procedural routes leading to appeal to 
the Board in any way pertinent to the case here 
presented.” 

Until a claim in abatement has been denied, the 
Board of Tax Appeals, under the Act of 1924, has no 
jurisdiction of an appeal. Appeal of Oakdale Coal Co. 
1 B. T. A. 773; Appeal of National Tank & pxport Co., 
3 B. T. A. 1217; Appeal of Jackson K. Derjng, 3 B. T. 
A. 1312; Darling v. Commissioner, 4 B. T. A. 499. 

That this determination of September 7, 1926, was 
the only determination or decision from which an ap¬ 
peal would lie is likewise clear. It cannot be prop¬ 
erly urged that there was any earlier one. j3uch a con¬ 
tention would necessarily have to be basepl upon the 
letter of July 6, 1926, of the Commissioner, but that 
letter was to the Collector and not to the taxpayer 
and hence was not such a notice as prescribed by Sec¬ 
tions 274(a) or 279(b) of the 1924 Act, nor by those 
Sections of the 1926 Act. ! 

Whatever force might be attached to the statement 
made in that letter that the claim in abatement could 
not be considered as such because not filec( within ten 
days from notice and demand of the Collector, is dis- 


sipated by the instruction in the same letter that the 
claim in abatement and related papers be forwarded to 
the Commissioner for consideration and that collection 
be stayed if a bond were filed. That latter instruction 
plainly evidences an intention upon the part of the 
Commissioner to act upon the claim in abatement. 
And the subsequent proceedings show that considera¬ 
tion was given to it. 

Any contention that the Commissioner did not act 
upon it is answered by Friend M. Aiken v. Commis¬ 
sioner, Docket 21513, decided by the Board on Febru¬ 
ary 7,1928, not yet reported, j There the Commissioner 
argued that he had not rejected a claim in abatement 
filed by Aiken and that in the letter from which ap¬ 
peal was taken to the Board he had not even referred 
to the abatement claim but what he had done was to 
reject in part a protest of Aiken made long after the 
claim in abatement had been filed. In the opinion it 
was said: i 


“ This contention lea(jls to the result that the 
Board has or has not jurisdiction in such cases, 
depending not on what Respondent actually does, 
but on what is stated in Respondent’s letter of final 
determination. If petitioner had accompanied his 
claim in abatement with; a bond, we think it could 
hardly be contended that respondent could oust 
the Board of jurisdiction by merely determining a 
deficiency, without stating whether he rejected the 
claim in abatement in whole or in part; but, as al¬ 
ready seen, the giving of the bond is not now a 
jurisdictional fact. The filing of a protest, which 
probably would have been filed even if a bond had 
been given, did not obviate the necessity of pass¬ 
ing on the merits of the claim in abatement. It 
was before respondent for consideration, and he 
could not finally determine a deficiency without in 
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fact denying it in whole or in part. It tyas what 
he actually did, and not what he said he did, that 
conferred jurisdiction. By his act, he denied the 
claim in part and this, in our opinion, conferred 
jurisdiction on the Board. ’ ’ 

The Board has repeatedly held that there is no final 
decision upon which an appeal may be predicated until 
the Commissioner finishes his further consideration of 
the matter, even though he has previously expressed a 
conclusion. Such further consideration is Analogous 
to the entertaining of a motion for review or reconsid¬ 
eration bv the court. 

Thus in Appeal of Joseph Garneau, 1 B. T. A. 75, it 
appeared that on December 27,1923, the Commissioner 
notified taxpayer of deficiencies found in taxj*s for the 
years 1918 and 1919 and that 30 davs would be allowed 
for appeal to the Commissioner. Appeal was filed but 
the deficiency was sustained. Several requests for re¬ 
consideration were subsequently made and denied and 
on May 16, 1924, taxpayer was advised that tax as set 
forth in letter of December 27, 1923, would be assessed. 
It was assessed May 27, 1924. July 17, 1924, the Com¬ 
missioner addressed a letter to counsel for taxpayer 
referring to his letter of May 14, 1924, and stated that 
taxpayer’s claim for deduction must be denied. 

The Board held that the letter of July 17, jl924, was 
the final determination from which appeal lay to the 
Board under the Revenue Act of 1924, ancjl said (p. 
78): 

‘ 4 Under the provisions of the Revenue Act of 
1921, however, all appeals by taxpayers were to 
the Commissioner. The Committee on Appeals 
and Review was a body constituted by the Com¬ 
missioner for the purpose of advising him, but in 
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no sense as a separate body or possessing any 
statutory authority. The determination of a tax 
deficiency rested with the Commissioner and with 
him alone. 

Under these circumstances, repeated requests 
for redeterminations were after April 4, 1924, sub¬ 
mitted to the Commissioner and entertained by 
him, the last of such requests having been made on 
May 14, 1924. Finally, on July 17, 1924, the Com¬ 
missioner in unmistakable language determined 
that the decision theretofore made and which he 
specifically mentions hs ‘the decision of the Bu¬ 
reau’ should be affirmed by him. The Commis- 
sioner states, ‘your letter and the file in the case 
have been given very careful consideration/ and 
‘the request for furthpr consideration of the case 
is denied.’ Clearly, the Commissioner up to July 
17, 1924, was giving consideration to the case and 
on that date made hi|s determination.” 

In Appeal of Mitchel, 1 B. T. A. 143, the Commis¬ 
sioner on August 11,1922, first proposed an assessment 
of additional taxes for 1917, 1918 and 1919. Hearing 
was later had before the Income Tax Unit and on No¬ 
vember 3, 1922, Commissioner notified taxpayer that 
the tax would be assessed after thirty days unless ap¬ 
peal to Commissioner was filed. Appeal was duly 
filed, but the papers were lost or misplaced in Com¬ 
missioner’s office and through error, the assessments 
were placed on a list for collection. Taxpayer’s coun¬ 
sel called attention to the appeal and a little later filed 

I 

claims in abatement. The; Appeal was heard and con¬ 
sidered by the Commissioner who denied it, but no as- 
sessment was made. Reconsideration of the claims in 
abatement was requested but after a hearing the Com¬ 
missioner on July 23, 1924, notified the taxpayer that 
his appeal was denied and in view of the denial of the 
appeal which was the basis of the claims in abatement, 
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the claims were rejected. The petitionr appealed from 
this last letter to the Board of Tax Appeals. The Com¬ 
missioner contended that the letter of July 23, 1924, 
was not such a deficiency letter as gave the taxpayer a 
right to appeal, but was in fact a refusal to allow 
claims for abatement of taxes assessed, it was said, 
(pp. 147, 148): j 

“Upon these facts we are not disposed to hold 
that the Commissioner had determine^, prior to 
the enactment of the Revenue Act of 1924, that any 
assessment should be made in respect <jf the taxes 
in controversy. The ease was reopened for fur¬ 
ther hearing after the decision of the Committee 
on Appeals and Review, and while the Commis¬ 
sioner may have been advised thereafter that the 
former decision should be followed, the only evi¬ 
dence of his determination that an assessment 
should be made was contained in the letter of July 
23, 1924. Whether the Commissioner has deter¬ 
mined that any assessment should be made is a 
question of fact and the only evidence of such de¬ 
termination is an assessment made pursuant to 
the statute, or a letter setting forth the determina¬ 
tion on the merits, however expressed. That such 
determination is not expressed in an adopted form 
is immaterial, provided it determines the case on 
the merits and disposes of the contentions of the 
taxpayer. This effect must be given to the letter 
of July 23, 1924, upon which the appeal herein is 
based, and the motion to dismiss for whnt of juris¬ 
diction is therefore denied.’’ j 

In Appeals of Elizabeth Stranahan, et al\, 4 B. T. A. 
1141, it appears that in January, 1921, anjassessment 
of additional tax for the year 1917 was Jnade upon 
Frank Stranahan. A claim in abatement \das filed cov¬ 
ering a portion of the amount assessed. ! It was re- 


jeeted by the Commissioner April 13, 1923, and this 
was sustained by a further letter from the Commis¬ 
sioner dated August 5, 1924. The Board said (p. 
1145) : 

* * j n case 0 f p rail k d. Stranahan, while 
tlie Commissioner notified him by letter of April 
13, 1923, of the rejection of the abatement claim, 
the case was apparently kept under consideration 
until August 5, 1924, when the petitioner was no¬ 
tified that the rejection of his claim was sustained. 
The letter of August 5, 1924, in our opinion, was 
the notice of fined determination by the Commis¬ 
sioner. Appeal of *7. S. Hoskins Lumber Co., 3 
B. T. A. 846.” 

In IT. S. ex rel. Dascomb v. Board of Tax Appeals, 
56 App. D. C. 392, 16 F. (2d), 337, this Court held that 
under the Revenue Act of 1924, a claim for abatement 
was not finally determined, for purpose of appeal, un¬ 
til the Commissioner’s decision on a protest against re¬ 
jection of the claim. That case presented several fea¬ 
tures like those in the instant case. 

i 

These decisions are consistent and in harmony with 
the- established rule that when a motion for review is 
filed or steps taken to secure a new trial or reconsid¬ 
eration, the time for appeal does not begin to run until 
the motion is disposed of. The opinion in U. S. ex rel. 
Dascomb v. Board of Tax Appeals cites many applica¬ 
ble cases. 

The motion filed by the Commissioner specified two 
grounds; (1) that the letter of September 7, 1926, is 
not a notice of deficiency within the meaning of Section 
274 of the Revenue Act of 1^26 and (2) no notice of 
deficiency had been sent to the taxpayer within the 
sixty-day period ending on the date when the petition 
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or appeal to the Board was filed (R. 30). The dismissal 
order of the Board of Tax Appeals is babed upon the 
first ground (R. 31). I 

In making the first point, that is, that [the letter of 
September 7, 1926, is not a notice of defiqiency within 
the meaning of Section 274 of the Revenue Act of 1926, 
the Commissioner must have meant to rely on his fail¬ 
ure to comply with Section 279(b) of the 1926 Act, 
which requires that if the jeopardy assessment is made 
without notice, as it was in this case, thenj a notice un¬ 
der subdivision (a) of Section 274 must bb sent to the 
taxpayer within 60 days after assessment. 

Now it is true that no such notice as thht prescribed 
was sent to petitioner. But the suggestion of Com¬ 
missioner leaves out of view the fact that this case 
was heard and determined by the Commissioner on a 
claim in abatement filed pursuant to the provisions of 
Section 279 of the Revenue Act of 1924. We cannot as¬ 
sume that the Commissioner is now contending that a 
claim in abatement under the 1924 Act was not proper, 
after he had directed and advised such proceeding. 
That it was proper is indisputable in view of Section 
283(k) of the Act of 1926 and the authorities already 
cited. 

Moreover, for the purpose of an appeal to the Board, 
the rejection of a claim in abatement is tantamount to 
making a determination of a deficiency. The decision 
in Appeal of Continental Accounting & Audit Co., 2 
B. T. A. 761, is to that effect. There, the taxpayer be¬ 
lieved itself to be a personal service corporation and 
not subject to any tax, but pursuant to regulations of 
the Commissioner to the contrary, made a return 
which gave the answers and computations required on 
the form. It annexed to each return a prptest that no 
tax was due and with the return submitted a claim in 
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abatement. In reversing a decision of a division of the 
Board which had dismissed the appeal, the full Board 
said (pp. 762, 763, 764): 


u * * * 


The basis of that decision was the propo¬ 
sition that there was no ‘deficiencv’ in tax in- 
volved, but that the Commissioner had merely re¬ 
jected claims in abatement and proposed to col¬ 
lect the taxes shown on the taxpayer’s returns to 
be due. 


* 




* 


* 


* 


* 


* 
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The determination of a deficiencv involves two 
elements: (1) The tax —that is, the correct tax— 
and (2) the amount shown as the tax by the tax¬ 
payer upon his return, or the fact that no amount 
is shown by the taxpayer upon his return, or no 
return ii made by the taxpayer. Without both of 
these elements there can be no ‘deficiency.’ 


* 


* 


* 


* 


The theory of section 273 is that a deficiency is 
the difference between the correct tax and (with 
adjustment for amounts previously assessed or 
collected) the amount admitted by the taxpayer 
on his return to be the correct tax (or zero if no 
return is filed). Here the taxpayer admitted no 
tax due; claimed that its tax was zero. The mere 
filling in of a blank is not an admission of tax due 
when there is annexed to and made part of it 
a protest that liability for tax is denied. 

The Commissioner in rejecting the claims for 
abatement and proposing to collect the taxes made 
a determination of a deficiency—the difference be¬ 
tween what he believes to be, the correct tax and 
nothing (i. e., the amount shown on the returns as 
the tax or zero, the proper subtrahend where no 
return is filed). From that determination the tax¬ 
payer is entitled to an appeal for the purpose of 
obtaining this Board’s judgment on the correct 
amount of the tax.” 
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An appeal lies from the denial or rejection qf a claim 
in abatement, under Section 279(b) of the Revenue Act 
of 1924 quite independent of the giving of a notice of 
deficiency as provided in Section 274(a). 

In Appeal of Oakdale Coal Co., 1 B. T. ^|. 773, the 
rights under these two sections were discussed and it 
was said (pp. 774, 775): 

* * Section 279 assures an appeal from ad¬ 
verse action upon a proper claim in abatement, so 
that the merits of the tax may be determined by 
the Board, but it does not destroy an existing right 
to appeal from a determination once m$de under 
274(a). 

**#*#**## 

The statute, however, expressly excepts one 
class of cases from the requirement of &uch noti¬ 
fication of determination of deficiency, and that is 
the class of jeopardy assessments covered by sub¬ 
division (d). 

M. J/, JA, .V, 

In such a case the procedure does not sjrise from 
subdivision (a), and the only right to appeal is 
found in section 279(b), which provides that the 
taxpayer may appeal from the Commissiqner’s de¬ 
nial of the abatement claim. The taxpayer has his 
day before the Board upon the merits of his tax 
liability,- such appeal merely being postponed until 
the Commissioner has himself examined the mer¬ 
its; and the revenue is protected in a situation 
where the Commissioner has reason to believe the 
usual course inadequate. * * *” 

Inasmuch as the dismissal of the appeal was pred¬ 
icated upon the first ground stated in the Commis¬ 
sioner’s motion, it would seem that upon this record, a 
discussion of the other ground would be unnecessary. 
Nevertheless, it may be prudent to give britf consid- 




22 

eration to it and to a point made at tlie hearing in the 
Board of Tax Appeals, to meet a possible contention 
that the dismissal was right on other grounds. 

The second ground of the motion is that no notice of 
deficiency was sent to the taxpayer within the 60 day 
period ending November 3, 1926, the date when the 
appeal to the Board was filed. 

It is clear that the appeal was filed within sixty days 
from September 7, 1926, the date of the Commission¬ 
er’s letter. That that letter was equivalent to a notice 
of deficiency is apparent from what has already been 
said. It was the date of the final rejection of the claim 
in abatement and from the final rejection of the claim 
in abatement, the right of appeal is given by Section 
279(b) of the Revenue Act of 1924. It is immaterial 

whether that be called a notice of deficiencv or a re- 

* 

jeetion of the claim in abatement, the result so far as 
right of appeal is concerned is the same in either case. 
The letter was certainly a notice to the taxpayer that 
the jeopardy assessment was to stand, for the closing 
sentence is “The Collector of Internal Revenue at Jack¬ 
sonville, Florida, has been instructed to proceed with 
the collection of the tax in questionl” If that doesn’t 
indicate a final determination of the case by the Com¬ 
missioner, then it is difficult to imagine what language 
w’ould indicate it. 

In a memorandum filed in support of the Commis¬ 
sioner’s motion to dismiss, the case of Langrall & Bros. 
Inc., 2 B. T. A. 1333, was cited, and according to the 
memorandum of the Commissioner, the appeal in that 
case was based on a claim in abatement not accom¬ 
panied by a bond. The Board held tliat the filing of the 
bond was jurisdictional. 

So far as the matter of the failure of petitioner to 
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file a bond in connection with the claim in abatement 
within ten days from the notice and demand from the 
Collector is concerned, we say that this failur^ was not 
jurisdictional. The Board of Tax Appeals hqs so held 
in circumstances practically identical with the case at 
bar. In White Oak Gasoline Co. v. Commissiqner, 6 B. 
T. A. 941, the Commissioner in May, 1925, made a jeop¬ 
ardy assessment. The taxpayer filed a claim in abate¬ 
ment, which was not accompanied by a bohd. The 
Commissioner took the claim under advisement and on 
September 1, 1926, rejected the claim in parti There¬ 
after the Commissioner, on October 20, 192^, mailed 
the usual statutory deficiency notice and within 60 days 
thereafter an appeal was filed. 

The Commissioner contended that the filing of a 
bond with a claim in abatement was an essential to the 
jurisdiction of the Board, but the Board helq that, in¬ 
asmuch as the appeal was filed December 6, 1926, Sec. 
283(k) of the Revenue Act of 1926 was applicable. It 
then pointed out the differences between procedure 
under the 1924 and the 1926 Acts in respect to jeopardy 
assessments and compared Sec. 279(a) and (b) of the 
1924 Act with Sec. 279(f) and (g) of the 1926 Act, em¬ 
phasizing the fact that the 1924 Act require^ that as 
to a claim in abatement “Such claim shall l}e accom¬ 
panied by a bond * * * ’ 9 while the 1926 Act respecting 
appeals from jeopardy assessment provided that a stay 
of collection might be obtained by filing a bond and “if 
the bond is given before the taxpayer has filed' his peti¬ 
tion with the Board * * *” then the bond should con¬ 
tain certain conditions. The opinion then prdceeds (p. 
944): 

“The difference between the sections referred 
to is at once apparent. The emphasis is shifted. 
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Under the former Act, we held in J. Lang rail & 
Bros ., Inc., 2 B. T. A. 1333, in accordance with the 
contention of the respondent in the instant case. 
In onr opinion the rule is different under the Rev¬ 
enue Act of 1926. We think that Congress would 
not have used the words ‘if the bond is given be¬ 
fore the taxpayer has filed his petition with the 
Board’ (used in section 279(g) if it >vere intended 
by Congress that there can be no case wherein a 
petition may be filed with the Board without a 
prior filing of bond. The inference seems irresist¬ 
ible that in jeopardy cases a petition may be filed 
with the Board even though a bond had not been 
filed theretofore with the collector. To hold the 
contrary would render meaningless the opening 
clause of section 279(g) of the Revenue Act of 
1926. 

We are unable to agree with the Commissioner’s 
contention that his action on a claim received and 
considered by him is void and that his determina¬ 
tion is nugatory and without force or effect. To 
hold otherwise would be to say that if a taxpayer 
filed a valid claim in abatement without bond and 
the Coihmissioner recognized it as valid and deter¬ 
mined that it should be allowed in toto and did so 
allow it, the taxpayer would be required to pay the 
tax, notwithstanding. We are not convinced that 
the statute prescribes the action of the Commis¬ 
sioner to that extent.” 

Furthermore, the Commissioner is estopped from 
making any point of the failure to file the claim in 
abatement and bond within ten days after notice and 
demand from the Collector, because it was through 
his own action that the claim and bond were not so filed. 
The Collector informed petitioner that the 1926 Act 
should be followed. Then when petitioner had filed his 
bond he was informed that claim in abatement should 
have been filed in accordance with the 1924 Act. When 
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petitioner was so advised, at the June conference, the 
ten day period for filing such claim had long since ex¬ 
pired. Moreover, he was then given permission to file 
his claim in abatement. "When he did file it, he was in¬ 
formed that it was too late. If too late then ? it surely 
was too late in June. This certainly is pldying fast 
and loose with petitioner. The Commissioner waived 
the time feature because he gave permission to file the 
claim in abatement after the time had expired and as 
we have shown, he did consider it after it was filed. 
That he could waive it is clear. Cf. Tucker v. Alexan¬ 
der, U. S. Supreme Court, decided November 21, 1927, 
72 L. ed. 27. There, speaking of action by the Commis¬ 
sioner which was conceded to have been a waiver of 
statutory and regulation requirements, it whs said: 

“Literal compliance with statutory require¬ 
ments that a claim or appeal be filed with the Com¬ 
missioner before suit is brought for a tax refund 
may be insisted upon by the defendant, whether 
the collector or the United States. Kings County 
Sav. Inst. v. Blair, 116 U. S. 200, 29 L. ed. 657, 

6 Sup. Ct. Rep. 353; Maryland Casualty Co. v. 
United States, 251 U. S. 342, 353, 354, 64 L. ed. 297, 
304, 40 Sup. Ct. Rep. 155; Nichols v. United States, 

7 Wall. 122, 130, 19 L. ed. 125, 128. But no case 
appears to have held that such objections as that 
urged here may not be dispensed with by stipula¬ 
tion in open court on the trial. The statute and 
the regulations must be read in the light of their 
purpose. They are devised, not as tra]bs for the 
unwary, but for the convenience of government offi¬ 
cials in passing upon claims for refund and in pre¬ 
paring for trial. Failure to observe them does 
not necessarily preclude recovery. If compliance 
is insisted upon, dismissal of the suit may be fol¬ 
lowed by a new claim for refund and another suit 
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within the period of limitations. If the Commis¬ 
sioner is not deceived or misled by the failure to 
describe accurately the claim, as obviously he was 
not here, it may be more convenient for the gov¬ 
ernment and decidedly in the interest of an orderly 
administrative procedure that the claim should 
be disposed of upon its merits on a first trial with¬ 
out imposing upon government and taxpayer the 
necessity of further legal proceedings. We can 
perceive no valid reason why the requirements of 
the regulations may not be waived for that pur¬ 
pose. We are not unmindful of those cases hold¬ 
ing that in suits against the government no officer 
of the government may waive statutes of limita¬ 
tions. Finn v. United States, 123 U. S. 227, 31 L. 
ed. 128, 8 Sup. Ct. Rep. 82. Such waivers if al¬ 
lowed would defeat the only purpose of the statute 
and impose a liability upon the United States 
which otherwise would not exist—consequences 
which do not attach to the waiver here.” 

Particularly appropos here is the statement of the 
court that ‘‘The statute and the regulations must be 
read in the light of their purpose. They are devised 
not as traps for the unwary * * *.” 

So in this case, the Commissioner cannot be allowed 
to take advantage of petitioner where the situation of 
which he seeks to take advantage was created by the 
Commissioner himself. 

The Board of Tax Appeals has held that the Com¬ 
missioner could waive a requirement under Section 
250(d) of the Revenue Act of 1921 which allowed an 
appeal within 30 days from a notice of a proposed 
deficiency. Appeal of Yough Brewing Co., 4 B. T. A. 
612, where it was said (p. 617): “By accepting the ap¬ 
peal after the expiration of 30 days * * * and con¬ 
sidering the taxpayer’s claims thereon, the Commis¬ 
sioner waived the 30-day requirement.” 
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There is no distinction in principle from s^ch an ap¬ 
peal requirement and that relating to claims in abate¬ 
ment. 

The Commissioner likewise accepted the bond filed 
out of time; he stayed collection because of i^;. In the 
letter of July 19,1926, the Collector informs petitioner 
that collection will be withheld 4 ‘ inasmuch as bond has 
already been filed with this office * * V’ (Ex. G, R. 
24) j 

Of course, the purpose of the requirement bf a bond 
so far as the United States is concerned is to insure it 
against loss should it be ultimately determine^ that the 
taxpayer is liable for the assessed tax and ;o relieve 
the taxpayer from the necessity of payment prior to 
determination of his claim or appeal. 

In other words, it acts as a stay and is analogous to 
a stay or supersedeas bond in cases in coujrt. Such 
bonds in court proceedings are not ordinarily essential 
to give jurisdiction of the appeal or review sought. 
They are desirable to preserve the status quo. A writ 
of error and the supersedeas are two separate things 
and the writ can be sustained without a supersedeas. 
Ex parte French, 100 U. S. 1, 25 L. Ed. 529. 

As the bond was filed, accepted, collection stayed be¬ 
cause of it, the claim in abatement considered, it was 
too late for the Commissioner to object after appeal 
to the Board that the requirement as to time for filing 
had not been complied with. 

As the Commissioner waived the time requirement 
for filing the claim in abatement and the bond, and 
considered the claim, the Board of Tax Appeals had 
no authority to concern itself with the point of failure 
to meet those requirements. 

The jurisdiction of the Board of Tax Appeals is to 
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hear and determine appeals from final determinations 
of the Commissioner of Internal Revenue that a de¬ 
ficiency exists, and final determinations that an assess¬ 
ment should be made. Appeal of Rateau, Battu, Smoot 
Co., 1 B. T. A. 354; Appeal of Oakdale Coal Co., 
(supra) ; Appeal of Robert D. Gould, 1 B. T. A. 846. 

Such being the function of the Board, and the basis 
of its jurisdiction over the subject-matter being the 
finding of a deficiency or the determination that an 
assessment should be made, it is immaterial whether 
the procedural requirements when the case was before 
the Commissioner were observed. The question for 
the Board is the correctness of the action of the Com¬ 
missioner in making the determination. 

As the Board itself expressed it in Frischkorn v. 
Commissioner, 7 B. T. A. 431, 438: 

* * This Board was not created for the sole 
purpose of reviewing rulings made by the respon¬ 
dent, but was created for a broader purpose, i. e. y 
of determining the correctness of deficiencies in 
tax found by the respondent.” (Italics supplied) 

In the instant case the abatement claim was a form 

I 

of appeal to the Commissioner from the jeopardly as¬ 
sessment. The filing of the claim and bond within the 
ten day period was, under the Act of 1924, a con¬ 
dition relating to its consideration by the Commis¬ 
sioner, which as we have seen, might be waived by the 
Commissioner. The rejection of the claim gave the 
right to appeal to the Board. 

Under the 1926 Act, Section 279(f), the bond require¬ 
ment is not jurisdictional but merely for the purpose 
of staying collection, as its purpose was under the Act 
of 1924. It may well be said that the language of Sec- 



29 




tion 279(f) of the 1926 Act is a legislative interpreta¬ 
tion of the meaning and intent of the 1924 Act Bowl¬ 
ing v. XL S., 233 U. S. 528, 535; 59 L. ed. 1080, }o83. 

It was the prerogative of the Commissioner! to raise 
the question of the timeliness of the filing of the claim 
in abatement and the bond, when he considered them. 
He waived it, as well he might, and that question, so 
far as the Board of Tax Appeals is concerned,! was not 
open upon the appeal which was lodged with it. 


If the Letter of September 7,1926, Was Not a Rejection 
of Petitioner’s Claim in Abatement, Then It Was 
the Notice of Deficiency Which the Comniiissioner 
is Required to Give by Subdivision (b) of Section 
279 of the Revenue Act of 1926, Where ieopardy 
Assessment Has Been Made Before the Notice is 
Given Under Section 274(a) of That Act. | 

This proposition is submitted in anticipation of a 


possible contention by the Commissioner thajt as the 
Revenue Act of 1926 abolished claims in abatement, 
there was no authority for filing such claim. 

But if the Commissioner’s letter of September 7, 


1926, was not a rejection of the claim in abatement, 
that letter must have some function and some signifi¬ 
cance and must be given some effect. We do jnot pre¬ 
sume that the Commissioner does useless or Unneces¬ 
sary acts. 

Section 279(b) of the 1926 Act, supra, provides that 
if a jeopardy assessment has been made before any 
notice in respect to the tax to which it relates has been 
mailed under Section 274(a), then the Commissioner 
shall mail a notice under such subdivision within 60 
days after making the assessment. 
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As no such notice had been given prior to the letter 
of September 7, 1926, that letter must be taken to be 
the Commissioner’s compliance with that statutory 
requirement. If it was that, then the petitioner had 
the right to appeal to the Board within 60 days from 
the mailing of it (Section 274(a)). It can hardly bo 
presumed that the neglect of the Commissioner to com¬ 
ply with the statutory requirement for the mailing of a 
notice within the 60 day period would operate to de¬ 
feat a taxpayer’s statutory right of appeal to the 
Board of Tax Appeals from a decision or determina¬ 
tion of tax liability by the Commissioner confirming 
the jeopardy assessment made by him without the is¬ 
suance of such a notice. Likewise it could hardly be 
presumed that the mailing of such a notice after the 
sixty day period had expired w T ould be a sufficient com¬ 
pliance 'with the act on his part and yet forestall the 
taxpayer from taking an appeal therefrom to the 
Board. 

CONCLUSION. 


The order of the Board of Tax Appeals dismissing 
the petition was erroneous, should be reversed and the 
cause remanded to the Board of Tax Appeals with in¬ 
structions to proceed to a determination of the appeal 
on the merits. 
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